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BANNOCK COUNTY DISTRICT COURT

CASE SUM MAR Y
CASE No. CV-2016-2442
§
§

Medical Recovery ServicesLLC
vs.
Solomon Gepford

§
§
§

§

Location:
Judicial Officer:
Filed on:
Case Number History:
Appellate Case Number:
Previous Case Number:

Bannock County District Court
Dunn, Stephen S.
07/12/2016
47208-2019
CV-2016-2442-OC

CASE INFORMATION

AA-All Initial District Court
Case Type: Filings (Not E, F, and HI)

Statistical Closures
Closed
09/10/2018

Case 07/23/2019 Appealed Case Status: Supreme Court Appeal

CASE ASSIGNMENT

DATE

Current Case Assignment
Case Number
Court
Date Assigned
Judicial Officer

CV-2016-2442
Bannock County District Court
08/07/2018
Dunn, Stephen S.

PARTY INFORMATION

Plaintiff

Medical Recovery ServicesLLC

Defendant

Gepford, Solomon

DATE

Lead Attorneys
Zollinger, Bryan Ned
Retained
208-524-0731 (W)

Hawes, Andrew Edward
Retained
208-278-2082(W)
EVENTS

& ORDERS OF THE COURT

07/11/2016

. . Register of Actions (1STARS)

07/12/2016

File Location (Judicial Officer: Dunn, Stephen S.)
Jessica

07/12/2016

New Case Filed Other Claims (Judicial Officer: Thomsen, Steven A.)
New Case Filed-Other Claims

07/12/2016

. . Complaint Filed (Judicial Officer: Thomsen, Steven A.)
Complaint : pa Zollinger

07/12/2016

. . Summons Issued (Judicial Officer: Thomsen, Steven A.)
Summons Issued

07/14/2016

Attorney Retained (Judicial Officer: Thomsen, Steven A.)
Plaintiff: Medical Recovery Services, LLC Attorney Retained Bryan N. Zollinger

08/15/2016

08/19/2016

INDEX

. . Return of Service (Judicial Officer: Thomsen, Steven A. )
Return ofSErvice Solomon Gepford was served complaint & summons on 8/02/2016

'I Answer (Judicial Officer: Thomsen, Steven A. )
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BANNOCK COUNTY DISTRICT COURT

CASE SUMM ARY
CASE No. CV-2016-2442
Answer to Complaint: Gepford pro se

08/19/2016

Notice of Appearance (Judicial Officer: Thomsen, Steven A.)
Filing: 11 - Initial Appearance by persons other than the plaintiffor petitioner Paid by:
Solomon Gepford Receipt number: 0026189 Dated: 8/19/2016

08/19/2016

Initial Appearance (Judicial Officer: Thomsen, Steven A.)
Filing: Technology Cost- CC Paid by: Solomon Gepford Receipt number: 0026189 Dated:
8/19/2016 Amount: $3

08/25/2016

'11 Order (Judicial Officer: Thomsen, Steven A.)
Order for Hearing Scheduled (Scheduling Conference 10113/2016 02: 30 PM)

09/07/2016

'11 Certificate of Mailing (Judicial Officer: Thomsen, Steven A.)
Certificate Of Mailing

09/16/2016

09/19/2016

Hearing Scheduled (Judicial Officer: Thomsen, Steven A.)
Hearing Scheduled (Motion for Summary Judgment 10/24/2016 02:00 PM)

IJ Application (Judicial Officer: Thomsen, Steven A.)

Application for Order to Allow Telephonic the Courts Scheduling Conference: pa Zollinger

09/19/2016

IJ Affidavit (Judicial Officer: Thomsen, Steven A.)
Affidavit in Support ofApplication for Order to Allow Telephonic Court Scheduling
Conference: pa Zollinger

09/20/2016

IJ Motion (Judicial Officer: Thomsen, Steven A.)
Motion for Summary Judgment: pa Zollinger

09/20/2016

WAffidavit (Judicial Officer: Thomsen, Steven A. )
Affidavit in Support ofMotion for Summary Judgment: pa Zollinger

09/20/2016

IJ Notice (Judicial Officer: Thomsen, Steven A.)
Notice ofHearing on 10/24/2016@2:00 p.m.; pa Zollinger

09/20/2016

'II Brief Filed (Judicial Officer: Thomsen, Steven A.)
Brief in Support ofMotion for Summary Judgment: pa Zollinger

10/03/2016

'II Order (Judicial Officer: Thomsen, Steven A.)

Order to Allow Telephonic the Court's Scheduling Conference: s/ Thomsen 10/03/2016

10/13/2016

Hearing Held (Judicial Officer: Thomsen, Steven A.)
Hearing result/or Scheduling Conference scheduled on 10/13/2016 02:30 PM: Hearing Held
PA by Phone

10/13/2016

Scheduling Conference (2:30 PM) (Judicial Officer: Thompson, Stevan H.)

10/24/2016

Hearing Held (Judicial Officer: Thomsen, Steven A.)
Hearing result for Motion for Summary Judgment scheduled on 10/2412016 02:00 PM:
Hearing Held

10/24/2016

Motion for Summary Judgment (2:00 PM) (Judicial Officer: Thompson, Stevan H.)

PA by Phone Hearing result for Scheduling Conference scheduled on 10/13/2016 02:30 PM:
Hearing Held

Hearing result for Motion for Summary Judgment scheduled on 10/24/2016 02:00 PM:
Hearing Held
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BANNOCK COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2016-2442
10/24/2016

'11 Court Minutes

11/17/2016

. . Affidavit (Judicial Officer: Thomsen, Steven A.)

Affidavit ofBryan N Zollinger in Support ofMotion for Award ofAttorney's Fees and Costs:
pa Zollinger
11/28/2016

II Motion (Judicial Officer: Thomsen, Steven A.)
Motion in Opposition to Plaintiffs Attorneys Fees Requests: Gepford prose

11/28/2016

Motion (Judicial Officer: Thomsen, Steven A.)

12/01/2016

Hearing Scheduled (Judicial Officer: Thomsen, Steven A.)

Motion in Opposition to Plaintiff's Requests for Prejudgment Interest: Gepford pro se
Hearing Scheduled (Hearing Scheduled 01/23/201711:30 AM) Atty Fees

12/01/2016

II Motion (Judicial Officer: Thomsen, Steven A.)
Motion for Award ofPrejugdment Interest: pa Zollinger

12/01/2016

Memorandum (Judicial Officer: Thomsen, Steven A.)

Memorandum ofAttorney's Fees and Costs: pa Zollinger
12/01/2016

II Notice (Judicial Officer: Thomsen, Steven A.)

Notice ofHearing on Motion for Award ofAttorney's Fees Costs and Prejudgment Interst
1/23/2017@ 11:30 a.m.; pa Zollinger

12/01/2016

II Order (Judicial Officer: Thomsen, Steven A.)
Order on Summary Judgment: granted: s/ Thomsen

01/23/2017

II Hearing Held (Judicial Officer: Thomsen, Steven A.)

Hearing result for Hearing Scheduled scheduled on 01/23/2017 11:30 AM: Hearing Held Atty
Fees

01/23/2017

01/30/2017

Hearing Scheduled (11 :30 AM) (Judicial Officer: Thompson, Stevan H.)
Atty Fees Hearing result for Hearing Scheduled scheduled on 01/23/201711:30 AM: Hearing
Held

II Minute Entry and Order (Judicial Officer: Thomsen, Steven A.)

Minute Entry and Order: hearing held motion for prejudgment interest Denied and Denied
additional attorney fees: s/ Thomsen 1/30/2017

02/06/2017

II Motion (Judicial Officer: Thomsen, Steven A. )
Motion for Reconsideration: pa Hurley

02/06/2017

II Brief Filed (Judicial Officer: Thomsen, Steven A.)
Brief in Support ofMotion for Reconsideration: pa Hurley

02/15/2017

II Motion (Judicial Officer: Thomsen, Steven A.)

Motion in Opposition to Plaintiff's Request for Reconsideration: Gepford pro se

03/22/2017

03/27/2017

Hearing Scheduled (Judicial Officer: Thomsen, Steven A. )
Hearing Scheduled (Motion 04/17/2017 OJ: 15 PM) Mtn Reconsider

II Notice (Judicial Officer: Thomsen, Steven A.)

Notice ofHearing on 4/17/2017@1:15 p.m.; pa Hurley
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BANNOCK COUNTY DISTRICT COURT

CASE SUMM ARY
CASE No. CV-2016-2442
04/17/2017

Hearing Held (Judicial Officer: Thomsen, Steven A.)
Hearing result for Motion scheduled on 04/17/2017 01:15 PM· Hearing Held Mtn Reconsider

04/17/2017

Motion Hearing (1:15 PM) (Judicial Officer: Thompson, Stevan H.)

Mtn Reconsider Hearing result for Motion scheduled on 0411712017 01: 15 PM: Hearing Held

04/17/2017

. . Court Minutes

06/05/2017

. . Order (Judicial Officer: Thomsen, Steven A.)
Order on Motion for Reconsideration: plaintiffs motion is denied: s/ Thomsen 6/05/2017

08/10/2017

Status Changed (Judicial Officer: Thomsen, Steven A.)
Case Status Changed: closed

08/10/2017

Judgme nt- Money

Party (Gepford, Solomon)
Party (Medical Recovery ServicesLLC)
Comment ($0)
08/10/2017

. . Judgment
for-0- cost

09/20/2017

Appeal Filed in District Court (Judicial Officer: Dunn, Stephen S. )
Appeal Filed In District Court

09/20/2017

. . Notice (Judicial Officer: Dunn, Stephen S.)
Notice ofAppeal-by Medican Recovery Services, LLC thru atty Bryan Zollinger

09/20/2017

Status Changed (Judicial Officer: Dunn, Stephen S.)
Case Status Changed: Reopened

09/20/2017

Appeal Filed in District Court (Judicial Officer: Thomsen, Steven A. )
Filing: L2 - Appeal, Magistrate Division to District Court Paid by: SMith

10/05/2017

. . Transcript Filed (Judicial Officer: Dunn, Stephen S.)
Transcript Filed: Received Original Transcript for the following dates:
1-23-17 and 4-17-17 in Judge Thomsen Court Room. s/S Nothelphim

11/03/2017

Hearing Scheduled (Judicial Officer: Dunn, Stephen S. )
Hearing Scheduled (Status Conference 11/20/2017 02:00 PM)

11/03/2017

'II Order (Judicial Officer: Dunn, Stephen S. )
Order Setting Status Conference Is J Dunn 110/2/17

11/20/2017

Status Conference (2:00 PM) (Judicial Officer: Dunn, Stephen S.)

11/21/2017

Hearing Held (Judicial Officer: Dunn, Stephen S.)
Hearing result for Status Conference scheduled on 11/20/2017 02:00 PM: Hearing Held

Hearing result for Status Conference scheduled on 11/20/2017 02:00 PM· Hearing Held

11/22/2017

. . Order (Judicial Officer: Dunn, Stephen S.)
Scheduling Order on Appeal Is J Dunn 11/22117

12/11/2017

. . Brief Filed (Judicial Officer: Dunn, Stephen S.)
Brief in Support ofAppeal-by atty Jon Bonnesen
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BANNOCK COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2016-2442

12/18/2017

WMotion (Judicial Officer: Dunn, Stephen S.)
Motion to Dismiss with Prejudice (Def ProSe)

12/22/2017

WDeclaration (Judicial Officer: Dunn, Stephen S.)
Dec/araration of Debbie Hamilton

12/22/2017

WOpposition to
Defendant's Motion to Dismiss with Prejudice

12/28/2017

WHearing Scheduled (Judicial Officer: Dunn, Stephen S.)

Notice ofHearing-Hearing Scheduled (Hearing Scheduled O1/1612018 02:00 PM) Motion to
Dismiss-by Solomon Gepford, pro se

01/02/2018

WBrief Filed (Judicial Officer: Dunn, Stephen S.)
Briefin Opposition to the Petititonfoe Appeal (GEprford)

01/04/2018

WMotion (Judicial Officer: Dunn, Stephen S.)
Motion for Continuance-by atty Bryan Zollinger

01/08/2018

Brief Filed (Judicial Officer: Dunn, Stephen S.)

•

Reply Brief to Defendant's Opposition ofAppeal-by atty Jon Bonnesen
01/12/2018

Continued (Judicial Officer: Dunn, Stephen S.)

Continued (Hearing Scheduled 02/12/2018 02:00 PM) Motion to Dismiss
01/12/2018

Order (Judicial Officer: Dunn, Stephen S.)

•

Order for Motion/or Continuance; reset hrg Is J Dunn 01/12118
02/12/2018

•

DC Hearing Held: Court Reporter: # of Pages: (Judicial Officer: Dunn, Stephen S. )

Hearing result for Hearing Scheduled scheduled on 02/12/2018 02:00 PM: District Court
Hearing Held
Court Reporter: Sheri Nothelphim
Number of Transcript Pages for this hearing estimated: less 100
Motion to Dismiss
02/12/2018

Hearing Scheduled (2:00 PM) (Judicial Officer: Dunn, Stephen S.)

02/16/2018

WMinute Entry and Order (Judicial Officer: Dunn, Stephen S.)

Motion to Dismiss Hearing result for Hearing Scheduled scheduled on 02/12/2018 02:00 PM:
District Court Hearing Held Court Reporter: Sheri Nothelphim
Number of Transcript Pages for this hearing estimated: less JOO

Minute Entry and Order; Court deny Motion to Dismiss; case taken under advisement and
written decision shall be issued; sl J Dunn

03/12/2018

. . Decision or Opinion (Judicial Officer: Dunn, Stephen S.)

Opinion on Appeal; remanded to Magistrate; attorney fees and costs are denied on appeal Is J
Dunn 03/09/18
03/14/2018

Hearing Scheduled (Judicial Officer: Thomsen, Steven A.)

Hearing Scheduled (Status Conference 04/0912018 11: 30 AM)
03/16/2018

. . Order (Judicial Officer: Thomsen, Steven A.)

Order for Further Proceedings: s/ Thomsen 3116/2018
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BANNOCK COUNTY DISTRICT COURT

CASE SUMM ARY
CASE No. CV-2016-2442
04/09/2018

Status Conference (11:30 AM) (Judicial Officer: Thompson, Stevan H.)

Hearing result for Status Conference scheduled on 04/0912018 11: 30 AM: Continued
04/12/2018

04/16/2018

Continued (Judicial Officer: Thomsen, Steven A.)
Hearing result for Status Conference scheduled on 04/09/2018 11: 30 AM: Continued

11 Hearing Scheduled (Judicial Officer: Thomsen, Steven A.)
Order Setting Hearing Scheduled (Status Conference 04/30/2018 11 :00 AM)

04/16/2018

Order (Judicial Officer: Thomsen, Steven A. )
Hearing result for Status Conference scheduled on 04/30/2018 11:00 AM: Hearing Held

04/30/2018

Status Conference ( 11 :00 AM) (Judicial Officer: Thompson, Stevan H.)

Hearing result for Status Conference scheduled on 04/30/201811:00 AM: Hearing Held

04/30/2018

11 Court Minutes

05/08/2018

Status Changed (Judicial Officer: Thomsen, Steven A.)
Case Status Changed: closed

05/08/2018

'll Decision or Opinion (Judicial Officer: Thomsen, Steven A.)

Decision & Order court denies the paintiff's resquest for attorney fees and costs and for prejudgment Interest: sffhomsen 5/08/2018

05/22/2018

'll Motion (Judicial Officer: Thomsen, Steven A.)
Motion For Reconsideration: pa Zollinger

05/22/2018

'll Brief Filed (Judicial Officer: Thomsen, Steven A.)
Briefin Support ofMotion for Reconsideration: pa Zollinger

05/22/2018

11 Declaration (Judicial Officer: Thomsen, Steven A. )
Declaration of Taylor Lugo: pa Zollinger

05/22/2018

11 Affidavit (Judicial Officer: Thomsen, Steven A.)
Amended Affidavit ofBryan N Zollinger: pa Zollinger

05/29/2018

11 Notice (Judicial Officer: Thomsen, Steven A. )

Notice ofHearing; Bryan Zollinger(motionfor reconsideration set for 7/2/18 2:30pm)

05/29/2018

Hearing Scheduled (Judicial Officer: Thomsen, Steven A.)
Hearing Scheduled (Motion 07/02/2018 02: 30 PM)

05/29/2018

Status Changed (Judicial Officer: Thomsen, Steven A.)
Case Status Changed: Closed pending clerk action

05/31/2018

11 Motion (Judicial Officer: Thomsen, Steven A. )

Motion in Opposition to Plaintiffs Motion for Reconsideration: Solomon Gepford, pro se

05/31/2018

11 Brief Filed (Judicial Officer: Thomsen, Steven A.)

Brief in Support of the Opposition ofthe Motion/or Reconsideration; Solomon Gepford, pros

07/02/2018

11 Hearing Held (Judicial Officer: Thomsen, Steven A.)

Hearing result for Motion scheduled on 07/02/2018 02:30 PM: Hearing Held
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BANNOCK COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2016-2442
07/02/2018

Motion Hearing (2:30 PM) (Judicial Officer: Thompson, Stevan H.)

Hearing result for Motion scheduled on 07/02/2018 02:30 PM· Hearing Held

07/02/2018

II Order (Judicial Officer: Thomsen, Steven A.)
Minute Entry and Order

07/12/2018

'IJ Order (Judicial Officer: Thomsen, Steven A.)
on Attorney's Fees, Costs, and Prejudgment Interest

07/12/2018

'IJ Judgment (Judicial Officer: Thomsen, Steven A.)
Against Solomon Gepford in the amount o/$182.66

07/19/2018

07/19/2018

Hearing Scheduled (Judicial Officer: Thomsen, Steven A.)
Hearing Scheduled (Motion 09/10/2018 02:30 PM) Def Motion to Correct Judgment

'IJ Motion (Judicial Officer: Thomsen, Steven A. )
Motion to Correct Judgment Amounts for Prejudgment Interest; dfdt Solomon Gepford

07/19/2018

. . Notice (Judicial Officer: Thomsen, Steven A. )
Notice ofHearing on Motion to correct judgment set for 9/10/18 at 2:30pm; Solomon Gepford

07/27/2018

Appeal Filed in District Court (Judicial Officer: Dunn, Stephen S. )
Appeal Filed In District Court: Bryan N. Zollinger. Attorney for Plntfs.

07/27/2018

Status Changed (Judicial Officer: Dunn, Stephen S. )
Case Status Changed: Reopened

07/27/2018

II Notice (Judicial Officer: Dunn, Stephen S.)
Notice ofAppeal: Bryan N. Zollinger, Attorney for Plntfs.

07/27/2018

07/30/2018

Appeal Filed in District Court (Judicial Officer: Thomsen, Steven A.)
Filing: L2 -Appeal, Magistrate Division to District Court Paid by: Smith DRisco/1 and
Associates Receipt
. . Notice (Judicial Officer: Dunn, Stephen S.)
Notice ofNon-Opposition to Defendant's Motion to Correct Judgment Amounts for
Prejudgment Interest; PA Bryan Zollinger 7/30/18

09/10/2018

Hearing Vacated (Judicial Officer: Thomsen, Steven A.)
Hearing result for Motion scheduled on 09/10/2018 02:30 PM: Hearing Vacated Def Motion
to Correct Judgment

09/10/2018

. . Judgment (Judicial Officer: Dunn, Stephen S.)
Amended Judgment; prejudgment interest in the amount o/$26.25; Is Judge Thomsen 9110118

09/10/2018

Status Changed (Judicial Officer: Dunn, Stephen S.)
Case Status Changed: Closed

09/10/2018

CANCELED Motion Hearing (2:30 PM) (Judicial Officer: Thompson, Stevan H.)
Vacated
Def Motion to Correct Judgment Hearing result for Motion scheduled on 09/10/2018 02:30
PM: Hearing Vacated

10/03/2018

'IJ Order (Judicial Officer: Dunn, Stephen S. )
Scheduling Order on Appeal and Order for Transcripts Is J Dunn 10/01118
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BANNOCK COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2016-2442
10/19/2018

'II Returned/Undeliverable Mail
resent to address on forward label

10/24/2018

. . Transcript Filed
Hearing held 3-30-18 and Hearing held 7-2-18

10/24/2018

. . Transcript Lodged

10/25/2018

'II Motion
for Extension o/Time For Filing Brief

10/25/2018

'II Declaration
ofBryan N. Zollinger

11/02/2018

'II order
Granting Appealant's Motion for Extension o/Time

11/30/2018

. . Brief Filed
Appellant's Brief

12/26/2018

'II Brief Filed
in Opposition to the Petition for Appeal

01/15/2019

'II Application

01/23/2019

'II Brief Filed
Reply Brief on Appeal

05/30/2019

. . Notice of Appearance

06/12/2019

'II order
Decision and Order on Appeal

07/23/2019

'II Notice of Appeal
To Supreme Court

07/23/2019

Appeal Filed in Supreme Court

07/24/2019

'II Case Summary

08/05/2019

'II Supreme Court Document Filed-Misc
Clerk's Record only due on 8-23-19. Due in SC on 9-27-19.

08/20/2019

Case Summary

08/20/2019

'II Appeal Cover/fitle Page

08/20/2019

. . Exhibit List/Log

08/20/2019

'II Clerk's Certificate of Service
PAGE80F9
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BANNOCK COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2016-2442
FINANCIAL INFORMATION

DATE

Defendant Gepford, Solomon
Total Charges
Total Payments and Credits
Balance Due as of 8/20/2019

139.00
139.00
0.00

Other Party UNKNOWNPAYOR
Total Charges
Total Payments and Credits
Balance Due as of 8/20/2019

166.00
166.00
0.00

Plaintiff Medical Recovery ServicesLLC
Total Charges
Total Payments and Credits
Balance Due as of 8/20/2019

291.00
291.00
0.00

'
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Date: 8/15/2017

Sixth Judicial District Court - Bannock County

Time: 10:37 AM

ROA Report

Page 1 of 2

User: LINDA

Case: CV-2016-0002442-OC Current Judge: Steven A Thomsen
Medical Recovery Services, LLC vs. Solomon Gepford

Medical Recovery Services, LLC vs. Solomon Gepford
Date

Code

User

7/12/2016

LOCT

LAUREN

Ct Rec

Steven A Thomsen

NCOC

LAUREN

New Case Filed-Other Claims

Steven A Thomsen

COMP

LAUREN

Complaint : pa Zollinger

Steven A Thomsen

SMIS

LAUREN

Summons Issued

Steven A Thomsen

LAUREN

Steven A Thomsen
Filing: A - All initial case filings in Magistrate
Division of any type not listed in categories
B,C,D,G and H(2) Paid by: Smith, Driscoll &
Assoc., PLLC Receipt number: 0022197 Dated:
7/12/2016 Amount: $166.00 (Check) For:

LINDA

Plaintiff: Medical Recovery Services, LLC
Attorney Retained Bryan N. Zollinger

Steven A Thomsen

8/15/2016

LINDA

Return of SErvice Solomon Gepford was served
complaint & summons on 8/02/2016

Steven A Thomsen

8/19/2016

CAMILLE

Filing: 11 - Initial Appearance by persons other
than the plaintiff or petitioner Paid by: Solomon.
Gepford Receipt number: 0026189 Dated:
8/19/2016 Amount: $136.00 (Credit card) For:
Gepford, Solomon (defendant)

Steven A Thomsen

CAMILLE

Filing: Technology Cost - CC Paid by: Solomon
Gepford Receipt number: 0026189 Dated:
8/19/2016 Amount: $3.00 (Credit card) For:
Gepford, Solomon (defendant)

Steven A Thomsen

ANSW

LINDA

Answer to Complaint: Gepford pro se

Steven A Thomsen

8/25/2016

HRSC

ROSIE

Order for Hearing Scheduled (Scheduling
Conference 10/13/2016 02:30 PM)

Steven A Thomsen

gn1201s

CERT

LINDA

Certificate Of Mailing

Steven A Thomsen

9/16/2016

HRSC

ROSIE

Hearing Scheduled (Motion for Summary
Judgment 10/24/2016 02:00 PM)

Steven A Thomsen

9i19i2016

APPL

LINDA

Application for Order to Allow Telephonic the
Courts Scheduling Conference: pa Zollinger

Steven A Thomsen

AFFD

LINDA

Affidavit in Support of Application for Order to
Allow Telephonic Court Scheduling Conference:
pa Zollinger

Steven A Thomsen

MOTN

LINDA

Motion for Summary Judgment: pa Zollinger

Steven A Thomsen

AFFD

LINDA

Affidavit in Support of Motion for Summary
Judgment: pa Zollinger

Steven A Thomsen

LINDA

Brief iri Support of Motion for Summary
Judgment: pa Zollinger

Steven A Thomsen

NOTC

LINDA

1Ci3/2016

ORDR

LINDA

10113/2016

HRHD

ROSIE

Notice of Hearing on 10/24/2016@ 2:00 p.m.; pa Steven A Thomsen
Zollinger
Order to Allow Telephonic the Court's Scheduling Steven A Thomsen
Conference: s/ Thomsen 10/03/2016
Steven A Thomsen
Hearing result for Scheduling ·Conference
scheduled on 10/13/2016 02:30 PM: Hearing
Held PA by Phone

7/14/2016

9/20/2016

ATTR

Judge

. ,'/".- 4:~r --~~
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Date: 8/15/2017

Sixth Judicial District Court - Bannock County

Time: 10:37 AM

ROA Report

Page 2 of 2

User: LINDA

Case: CV-2016-0002442-OC Current Judge: Steven A Thomsen
Medical Recovery Services, LLC vs. Solomon Gepford

Medical Recovery Services, LLC vs. Solomon Gepford
Date

Code

User

10/24/2016

HRHD

ROSIE

Hearing result for Motion for Summary Judgment Steven A Thomsen
scheduled on 10/24/2016 02:00 PM: Hearing
Held

11/17/2016

AFFD

LINDA

Affidavit of Bryan N Zollinger in Support of Motion Steven A Thomsen
for Award of Attorney's Fees and Costs: pa
Zollinger

11/28/2016

MOTN

LINDA

Motion in Opposition to Plaintiffs Attorneys Fees
Requests: Gepford pro se

Steven A Thomsen

MOTN

LINDA

Motion in Opposition to Plaintiff's Requests for
Prejudgment Interest: Gepford pro se

Steven A Thomsen

HRSC

ROSIE

Hearing Scheduled (Hearing Scheduled
01/23/201711:30 AM) Atty Fees

Steven A Thomsen

MOTN

LINDA

Motion for Award of Prejugdment Interest: pa
Zollinger

Steven A Thomsen

MEMO

LINDA

Memorandum of Attorney's Fees and Costs: pa
Zollinger

Steven A Thomsen

NOTC

LINDA

Notice of Hearing on Motion for Award of
Attorney's Fees Costs and Prejudgment_ lnterst
1/23/2017@ 11:30 a.m.; pa Zollinger

Steven A Thomsen

ORDR

LINDA

Order on Summary Judgment: granted: s/
Thomsen

Steven A Thomsen

1/23/2017

HRHD

ROSIE

Steven A Thomsen

1/30/2017

MEOR

LINDA

Hearing result for Hearing Scheduled scheduled
on 01/23/2017 11 :30 AM: Hearing Held Atty
Fees
Minute Entry and Order: hearing held motion for
prejudgment interest Denied and Denied
additional attorney fees: s/ Thomsen 1/30/2017

2/6/2017

MOTN

LINDA

Motion for Reconsideration: pa Hurley

Steven A Thomsen

LINDA

Brief in Support of Motion for Reonsideration: pa
Hurley
Motion in Opposition to Plaintiff's Request for
Reconsideration: Gepford prose

Steven A Thomsen

Hearing Scheduled (Motion 04/17/2017 01:15
PM) Mtn Reconsider
Notice of Hearing on 4/17/2017@ 1:15 p.m.; pa
Hurley
Hearing result for Motion scheduled on
04/17/2017 01:15 PM: Hearing Held Mtn
Reconsider
Order on Motion for Reconsideration: plaintiff's
motion is denied: s/ Thomsen 6/05/2017

Steven A Thomsen

Case Status Changed: closed

Steven A Thomsen

12/1/2016

2/15/2017

MOTN

LINDA

3/22/2017

HRSC

ROSIE

3/27/2017

NOTC

LINDA

4/17/2017

HRHD

LINDA

6/5/2017

ORDR

LINDA

8/10/2017

CSTS

LINDA

Judge

Steven A Thomsen

Steven A Thomsen

Steven A Thomsen
Steven A Thomsen

Steven A Thomsen
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Bryan N. Zollinger /SB# 8008
SMITH, DRISCO LL & ASSOCI ATES, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731
Attorneys for Plaintiff

2018 JUL I I PH 3: 09

BY

~D~E=-;;o~u~·~~1- .-

Ste\Je f\. 1nornsen

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION
MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company
Plaintiff,
COMPLAINT
vs.

Fee:

$166.00

SOLOMON GEPFORD
Defendant.
THIS IS AN ATTEM PT TO COLLEC T A DEBT AND ANY INFORM ATION
OBTAIN ED WILL BE USED FOR THAT PURPOS E

,,

COMES NOW plaintiff, Medical Recovery Services, LLC, and for a claim against
defendants, alleges as follows:
1. The plaintiff is an Idaho limited liability company qualified to do business in the State
of Idaho.
2. The defendant, Solomon Gepford, is an individual residing in the State of Idaho.
3. At all times mentioned herein the plaintiff was, and still is, a licensed and bonded
collector under the laws of the State of Idaho, and before the commencement of this action the
debt and all contractual rights herein sued upon was assigned by Valley View Anesthesia to the
plaintiff for the purpose of collection. The plaintiff is now the holder thereof for such purposes.

F:\CLIENTS\BDS\Collection$\MRS\Files\734 l .14839\Pleadings\160708 Comp and Summ.doc x
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4. The defendant is indebted to the plaintiff by reason of the allegations herein and owe
the plaintiff in the following stated amounts:
VALLEY VIEW ANESTHES IA
Principal Amount Owing
Prejudgment Interest
Subtotal

$ 416.00
$ 20.79
$ 436.79

TOTAL

$ 436.79

5. The plaintiff is entitled to further prejudgment interest from the date the complaint is
filed until judgment is entered.
6. Despite the plaintiffs requests and demands, and without offering any reason or
objection to the bill, the defendant has failed to pay the indebtedness in full.
7.

To obtain payment of the obligation due, the plaintiff has been required to retain the

services of Smith, Driscoll & Associates PLLC, attorneys at law.
8. This action arises from an open account and/or from services provided and written
demand for payment on the defendant has been made more than 20 days prior to commencing
this action. Additionally, pursuant to Idaho Code§ 12-120(1), 12-120(3), and I.R.C.P. 54(e)(l),
the plaintiff is entitled to recover the plaintiffs attorney's fees incurred herein in the sum of
$436. 79 if judgment is taken by default and such greater amount as may be evidenced to the
court if this claim is contested. Pursuant to Idaho Rules of Civil procedure§ 54(d)(l) the
plaintiff is further entitled to recover the plaintiffs costs incurred herein.
WHEREFOR E, the plaintiff demands judgment against the defendant, for the principal
sum of $416.00, together with legal interest on said sum in the amount of $20.79, the filing fee of
,

$166.00 and attorney's fees incurred herein in the sum of $436.79, for a combined total of
$1,039.58 plus the costs of suit to be proven to the court, and for such other and further relief as

is equitable and just.

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\160708 Comp and Summ.docx
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DATED this 8th day of July, 2016

SMITH, DRISCOLL & ASSOCIATES, PLLC

linger
ttomeys for Plaintiff

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\160708 Comp and Summ.docx
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Bryan N. Zollinger /SB# 8008
SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731

SY

\

DEPu .:

CLERK -

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION
MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Plaintiff,
SUMMONS
vs.
SOLOMON GEPFORD,
Defendant.

NOTICE: YOU HAVE BEEN SUED BY THE ABOVE-NAMED PLAINTIFF{S).
THE COURT MAY ENTER JUDGMENT AGAINST YOU WITHOUT FURTHER
NOTICE UNLESS YOU RESPOND WITHIN 20 DAYS. READ THE INFORMATION
BELOW.

TO:

Solomon Gepford
538 E Holliday
Pocatello, ID 83201
You are hereby notified that in order to defend this lawsuit, an appropriate written

response must be filed with the above designated court within 20 days after service of this
Summons on you. If you fail to so respond the court may enter judgment against you as
demanded by the plaintiff(s) in the Complaint.
F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\160708 Comp and Summ.docx

Page 17

A copy of the Complain t is served with this Summons. If you wish to seek the advice of
or representation by an attorney in this matter, you should do so promptly so that your written
response, if any, may be filed in time and other legal rights protected.
An appropriate written response requires compliance with Rule I0(a)(l) and other Idaho
Rules of Civil Procedure and shall also include:
I.

The title and number of this case;

2.

If your response is an Answer to the Complaint, it must contain admissions or
denials of the separate allegations of the Complaint and other defenses you may
claim;

3.

Your signature, mailing address and telephone number, or the signature, mailing
address and telephone number of your attorney; and

4.

Proof of mailing or delivery of a copy of your response to plaintiffs attorney, as
designated above.

To determine whether you must pay a filing fee with your response, contact the Clerk of
the above-named court at:
Bannock County Clerk Civil Division
Bannock County Courthouse
624 E. Center St
Pocatello, ID 83201
208-236-7351
DATED this

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\l 60708 Comp and Summ.docx
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State of Idaho
Banno ck Count y Sheri ffs Offic e
Civil Divis ion
POCATELLO, ID 83201
Court Numbe r: CV20162442OC

Proce ss Numbe r: 16-B0 3278

I, Lorin Nielse n, Sheri ff of Banno ck Count y Sheri ffs Offic e do hereb y certif y
that I receiv ed the withi n and forego ing Summons & Comp laint on 2nd day of
Augus t, 2016, and that I serve d the same on:
SOLOMON A GEPFORD
538 E HALLIDAY ST
POCATELLO, ID 83201
Serve d on: 2nd day of Augus t, 2016 at 14:30 :00
Serve d to: SOLOMON A GEPFORD
538 E HALLIDAY ST
POCATELLO, ID 83201

(Defen dant

)

by NS Zweig art
()

Return ed on the 3rd day of Augus t, 2016
I, Lorin Nielse n, Sheri ff of Banno ck Count y Sheri ffs Offic e do hereb y certif y
that I receiv ed the withi n and forego ing Summons & Comp laint on 2nd day of
Augus t, 2016, and that I serve d the same on:
Serve d on 2nd day of Augus t, 2016 at 14:30 :00
Dated the 3rd day of Augus t, 2016
Lorin Niels en, Sheri
Sher
Banno ck Cou

s Offi e, Idaho

Autho rized Repre senta tive
Civil Divis ion
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Solomon Gepford
538 E. Halliday St
Pocatello, ID 83201
20fl-540-08 65
Defendant acting Pro-se
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNT OF BANNOCK MAGISTRATE DIVISION

Medical Recovery Services, LLC,
an Idaho Limited Liability company,
Plaintiff,
Vs.
Solomon Gepford
Defendant,

)
)
)
)
)
)
)
)

Case No. CV.2016.2442.OC
ANSWER TO COMPLAINT

COMES NOW the defendant Solomon Gepford, for himself alone and in answering
the allegations of the complaint on file herein, affirms, denies, and alleges as
follows:
1. Denies. Defendant is without knowledge or information sufficient to form a
belief as to the truth of this allegation or statement.
2. Attirms. Defendant resides in Idaho.
3. Denies. Defendant is without knowledge or information sufficient to form a
belief as to the truth of this allegation or statement.
4. Denies. Defendant is without knowledge or information sufficient to form a
belief as to the truth of this allegation or statement.
5. Denies. Defendant is without knowledge or information sufficient to form a
belief as to the truth of this allegation or statement.
6. Denies. Defendant has never had a request, demand or a bill from the
plaintiff- Medical Recovery Services, so therefor, denies the allegations of
this statement.

Page 21
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7. Denies. Defendant is without knowledge or information sufficient to form a
belief as to the truth of this allegation or statement.
8. Denies. Defendant has not been contacted more than 20 days prior to
commencing legal action by plaintiff and therefore, denies that he owes
any attorney's fees etc. and furthermore, the Defendant is without
knowledge or information sufficient to form a belief as to the truth of
additional allegations of this paragraph so, also denies those statements.
AFFIRMATIVE DEFENSES
Defendant list the following affirmative defenses:
1) Failure to state a claim upon which relief may be granted.
2) Lack of Standing
3) Unjust enrichment
4) Failure of consideration
5) Unclean hands
RESERVATION OF RIGHT TO SUPPLEMENT DEFENSES
The facts having not been fully developed, Defendant, reserves the right to
amend and/or add additional Answers, Defenses and/or Counterclaims at a la~er
date.

WHEREFORE, Defendant prays that plaintiff take nothing by complaint and that
defendant have judgement against plaintiff and recover costs of suit herein
incurred, anct stn..i, ui.i 1t:i , t:iie, a~ the ~ourt may Jeern prop·er.
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DATED this

I q-J-h

day of August, 2016.

Solomon Gepford
538 E. Halliday St.
Pocatello, Idaho 83201
208-540-0865

CERTIFICATE OF SERVICE

Iq

,

2016, a true and correct copy of the
I hereby certify that on August
foregoing -Answer to Complaint was served by placing a copy thereof in the U.S.
Mail, postage prepaid, and addressed to: Bryan N. Zollinger, attorney for the
Plaintiff, at SMITH, Driscoll & Associates, PIie, 414 Shoup Avenue, P.O. Box 50731,
Idaho Falls, Idaho 83405.

Uf>¼iv&9pJJ{I

Solomon Gepford
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THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRI~fDt)iiF,~-:~.:.---:~~,,. __~:H---STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DMSION
MEDICAL RECOVERY SERVICES,
LLC
Plaintiff,
vs.
SOLOMON GEPFORD

)
)
)
)
)
)
)

Case No: CV-2016-000 2442-OC
ORDER FOR SCHEDULIN G
CONFERENC E

)
Defendant.

)

IT IS HEREBY ORDERED that a Scheduling Conference pursuant to I.R.C.P. 16(b) is set
before the undersigned Magistrate Judge. The parties, if pro se, or their attorney, if represented by
counsel, are REQUIRED TO APPEAR as set out below and shall be authorized and prepared to
discuss the following matters:
(1) IF CHILD CUSTODY IS IN DISPUTE, the appointment of a mediator or custody evaluator
to aid in resolution of the case.
(2) Status of the case.
(3) Amendments to the pleadings.
(4) Pending or anticipated pre-trial motions.
(5) Status of discovery.
(6) Time required for trial preparations.
(7) Time required for trial.
(8) Cut-off dates for discovery & pre-trial motions.
(9) Settlement.
(10) Other matters conducive to determination of the action.
A telephone conference call may be held upon request of a party or counsel. Should this option
be used, a notice should be sent to the Court stating who will be initiating the call. Such conference
call should be placed at the time and on the date herein.
ORDER FOR SCHEDULIN G CONFERENC E

Page 1
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IT IS FURTHER ORDERED the Scheduling Conference is set before the Court as follows:
SCHEDULING CONFERENCE:
Thursday, October 13, 2016 at 2:30 PM
Judge: Steven A Thomsen
Courtroom: 320

FAILURE TO APPEAR OR OTHERWISE COMPLY WITH THE CONDITIONS OF
THIS ORDER WILL RESULT IN SANCTIONS BEING IMPOSED, INCLUDING, BUT NOT
LIMITED TO, THE STRIKING OF PLEADINGS, DISMISSAL OF CLAIMS AND AN AWARD
OF ATTORNEY FEES AS APPROPRIATE.
ATLERNATE JUDGES. Notice is hereby given, pursuant to I.R.C.P. 40(d)(l)(G), that an

alternate judge may be assigned to preside over the trial of this case, if the current presiding
judge is unavailable. The list of potential alternate judges is: 1) Honorable David Evans; 2)
Honorable Eric Hunn; 3) Honorable Rick Carnaroli; 4) Honorable Paul Laggis; 5) Honorable
Steven Thomsen; 6) Honorable Thomas W. Clark; 7) Gaylen Box; 8) David Kress; 9) 0. Lynn
Brower and 10) Ronald Hart. If the I.R.C.P. 40 (d)(l) disqualification has not previously been
exercised, failure to disqualify, without cause, any of these alternate judges within ten (10) days
of the date of this order shall constitute a waiver of such right.
Dated

SEP I 7 2016

STEVEN A. THOMSEN
SIXTH DISTRICT MAGISTRATE JUDGE

ORDER FOR SCHEDULING CONFERENCE

Page2
Page 26

Page 27

V

V
,,; ···-;

i.

~!

..

.

::

~

.

'

:

2016 SEP - 7 AH 9: 22
Er~; ' .~
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MAGISTRATE DIVISION
Medical Recovery Services, LLC
Plaintiff,
vs.
Solomon Gepford

Case No: CV-2016-0002442-OC

)

CERTIFICATE OF MAILING

)
)

Defendant.

I certify that on

)
)
)
)
)

SEP O7 2016

I served a true and correct copy of the foregoing

ORDER SETTING SCHEDULING CONFERENCE on the person(s) listed below by hand
delivery or mail with correct postage.
BRYANN. ZOLLINGER
PO BOX 50731
IDAHO FALLS ID 83405
SOLOMON GEPFORD
538 E. HALLIDAY ST.
POCATELLO, ID 83201

Robert Poleki
Clerk Of The District Court

•

•

Ro ·e Propsom
Deputy Clerk

CERTIFICATE OF MAILING
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Bryan N. Zollinger /SB# 8008
SMITH, DRISCOLL, & ASSOCIATES, PLLC
414 Shoup A venue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731
Attorneys for Plaintiff
IN THE DISTRIC T COURT OF THE SIXTH JUDICIA L DISTRIC T OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BANNO CK
MAGIST RATE DIVISIO N

MEDICA L RECOVE RY SERVICE S, LLC,
an Idaho limited liability company ,
Case No. CV-16-2 442
Plaintiff,
APPLICA TION FOR ORDER TO ALLOW
TELEPH ONIC THE COURT'S
SCHEDU LING CONFER ENCE

vs.
SOLOMO N GEPFOR D,
Defendant.

COMES NOW, the Plaintiff, Medical Recovery Services, LLC, by and through its
counsel of record, Bryan N. Zollinger, Esq., of the firm of Smith, Driscoll & Associates,
PLLC, and applies to the court for an order to allow plaintiff to appear telephoni cally for
the Court's Schedulin g Conference.
Consisten t with the mandate contained in Idaho Rule of Civil Procedur e l(a) that
"these rules shall be liberally construed to secure the just, speedy and inexpensive
determination of every action and proceedin g," and pursuant to Idaho Rule of Civil
Procedure 7(b)(4) which allows for hearings to be held by telephone conference, the
plaintiff asks that it be allowed to appear telephoni cally for its the Court's Schedulin g
Conference because the plaintiff s counsel will be traveling back from court at the time of
F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Main File\160913 Order to Allow Telephonic
Scheduling Conference.docx
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V
the hearing and will not be able to make it to Bannock County in time for the Scheduling
Conference.
This application is based on this Application for Order to Allow Telephonic the
Court's Scheduling Conference, the Affidavit of Bryan N. Zollinger, and on the court's
records and files.

DATED: September 13, 2016

SMITH, DRISCOLL & ASSOCIATES, PLLC

ollinger
·a
Attorneys for Plaintiff

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Main File\160913 Order to Allow Telephonic
Scheduling Conference.docx
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· Bryan N. Zollinger, Esq.
Idaho State Bar# 8008
SMITH, DRISCOLL & ASSOCI ATES, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNO CK
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-16-2442
Plaintiff,
AFFIDAVIT IN SUPPORT OF
MOTIO N FOR SUMMARY
JUDGMENT

vs.
SOLOMON GEPFORD,
Defendant.
STATE OF IDAHO
County of Bonneville

)
)ss.
)

LISA HADDON, being first duly sworn, deposes and states as follows:
1.

I am the Manager of Medical Recovery Services, LLC and have worked in the

collection industry for 16 years. As such, I am familiar with its accounts and the accounts of
Valley View Anesthesia ("Creditor") which were assigned to Medical Recovery Services, LLC

for collection. I make this affidavit based on my personal knowledge.
2.

This case arises out of Creditor account numbers VVA2935. A true and correct

copy of this account is attached as Exhibit "A." Exhibit "A" shows that Creditor rendered

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\20160909 Summary Judgment.docx
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services that the Defendan t agreed to pay for. At the time the Complain t was filed in this matter,
there remained an unpaid balance for these services in the amount of $416.00.
3.

The Creditor has assigned its claim and contractual rights against the Defendan t to

Medical Recovery Services, LLC.
4.

On August 18, 2016 Defendan t made a payment of $416.00.

Further, your affiant sayeth naught.

LisaHa don
SUBSCR IBED AND SWORN before me this

_j£ day of September, 2016.

Notary Public for the St t
Residing at:~i;.:;._._________,___... "'7"-r-~~ -My Commiss n Expires: _ _.,___.__________

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\20160909 Summary Judgment.docx
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the

_iL day of September, 2016, I caused a true and

correct copy of the foregoing AFFIDAVIT IN SUPPORT OF MOTION FOR SUMMARY

JUDGMENT to be served, by placing the same in a sealed envelope and depositing it in the
United States Mail, postage prepaid, or hand delivery, facsimile transmission or overnight
delivery, addressed to the following:

Persons Served:

Solomon Gepford
538 E. Halliday St.
Pocatello, ID 83201

()Hand

(~1

linger, Esq.

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\20160909 Summary Judgment.docx
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EXHIBIT "A "
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Valley View Anesthesia, PA

ACC OUN T
ACT IVIT Y
STA TEM ENT

PO Box 3750
Salt Lake City, UT 84110

.

=:=.::...

VVA293 5

Solomo n Anthon y Gepfor d
538 E Hollida y
Pocate llo, ID 83201

08/24/2 016

:~f::,:::::ii

Page 1 of 1
(800) 880-356 6

PLEASE KEEP THIS STATEMENT FOR YOUR RECORDS
Patient Name Gepford, Solomon Anthony

Dx2
Dx4

Dx 1 M67.52 Plica Syndrome, Left Knee

Dx3

1lll~illlllllili~i 1~111 : : :.:.:::

!ll11

11/06/15
11/06/15
11/06/15
11/25/15
11/25/15
02/29/16
08/18/16

1
:~::~~::.:_:,·__:: ...:..~·~:::,:•: :: .:.:.·:. :..:·_· _,::•:;,::;,:,;::::

111
•:·:

Anesth, Knee Joint Surgery
ASA:01400-Anesth, Knee Joint Surgery
Time:14:59-15:45 Min:46 P/S:P1 TotU:8.00
ADJUSTMENT Blue Cross of ID - Contractual Adjustment
Blue Cross of ID - Contracted Payment
PAYMENT
ADJUSTMENT Self- Bad Debt Write-Off
Self- Self Pay Payment
PAYMENT

01400 P1

Huff, Daniel M

Huff,
Huff,
Huff,
Huff,

Daniel
Daniel
Daniel
Daniel

Richardson,Nathan

M
M
M
M

Total For: Gepford, Solomon Anthony

664.00

-248.00
0.00
-416.00
-416.00

-416.00
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Bryan N. Zollinger, Esq.
Idaho State Bar # 8008
SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNO CK
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-16-2442
Plaintiff,

MOTION FOR SUMMARY
JUDGMENT

vs.
SOLOMON GEPFORD,
Defendant.·

COMES NOW the plaintiff, Medical Recovery Services, LLC, by and through its counsel
of record, Bryan N. Zollinger, Esq., of the firm Smith, Driscoll & Associates, PLLC, and moves
the Court for pursuant to I.R.C.P. 56 for an order granting summary judgmen t in favor of
plaintiff.
This motion is made on the grounds that there is no genuine issue of material fact which
must be decided and that plaintiff, MEDICAL RECOVERY SERVICES, LLC, an Idaho limited
liability company, is entitled to a judgmen t in the above-entitled action as a matter of law.
This motion is based upon this Motion, the Notice of Hearing, the Brief in Support of
Motion for Summary Judgment, the Affidavit in Support of Summary Judgment, and upon the
court files and records herein.
F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\20160909 Summary Judgment.docx
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Plaintiff requests oral argument on said motion.
DATED this

day of September, 2016.
SMITH, DRISCOLL & ASSOCIATES, PLLC

By: -

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the

It

day of September, 2016, I caused a true and

correct copy of the foregoing MOTION FOR SUMMARY JUDGMENT to be served, by
placing the same in a sealed envelope and depositing it in the United States Mail, postage
prepaid, or hand delivery, facsimile transmission or overnight delivery, addressed to the
following:

Persons Served:

Solomon Gepford
538 E. Halliday St.
Pocatello, ID 83201
N. Zollinger, Esq.

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\20160909 Summary Judgment.docx
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Bryan N. Zolling er ISB # 8008
SMITH, DRISCOLL, & ASSOCIATES, PLLC
414 Shoup A venue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731
Attorneys for Plainti ff
IN THE DISTR ICT COUR T OF THE SIXTH JUDIC IAL DISTR ICT OF THE STATE
OF IDAHO , IN AND FOR THE COUN TY OF BANN OCK
MAGIS TRATE DIVIS ION

MEDIC AL RECO VERY SERVI CES, LLC,
an Idaho limited liability compan y,
Case No. CV-16 -2442
Plaintiff,
AFFID AVIT IN SUPPO RT OF
APPLI CATIO N FOR ORDE R TO ALLO W
TELEP HONIC COUR T SCHED ULING
CONF ERENC E

vs.
SOLOM ON GEPFO RD
Defendant.

STATE OF IDAHO
County of Bonnev ille

)
)ss:
)

I, Bryan N. Zollinger, state and declare the following under oath:
1.

I am the attorne y for the plainti ff and make this affidavit based on my own

personal knowledge.

2.

The plainti ff has filed for an Order to be allowed to attend the Court's

Scheduling Confer ence by phone.

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Main File\160913 Order to Allow Telephonic
Scheduling Conference.docx
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3.

In this regard, the plaintiffs counsel will be traveling back from court at

the time of the hearing and will not be able to make it to Bannock County in time for the
Scheduling Conference.
4.

Accordingly, the plaintiff requests that the court allow the plaintiff to

appear telephonically for the Court's Scheduling Conference.
Further, your affiant sayeth naught.

DATED: September 13, 2016

SMITH, DRISCOLL & AS SOCIATES, PLLC

an N. ~ linger
Attorneys for Plaintiff

/

SUBSCRIBE D AND SWORN TO before me this 13th day of September, 2016.

Notary u
Residing at:_____::~-- --=-~------t--t -t-~~~-M y Commission xp1res:----'&--I-&.~~=----

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Main File\160913 Order to Allow Telephonic
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Bryan N. Zollinger, Esq. ISB # 8008
SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenu e
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731
Attorneys for Plainti ff
IN THE DISTR ICT COUR T OF THE SIXTH JUDIC IAL DISTR ICT OF THE STATE OF
IDAHO , IN AND FOR THE COUN TY OF BANN OCK
MAGI STRAT E DIVISI ON
MEDIC AL RECO VERY SERVI CES, LLC,
an Idaho limited liability company,
Case No. CV-16-2442
Plaintiff,

NOTICE OF HEARING
vs.
SOLOM ON GEPFO RD,
Defendant.

TO:

SOLOMON GEPFORD
PLEAS E TAKE NOTIC E that plaintiff, Medical Recove ry Services, LLC, by and

through its counsel of record, Bryan N. Zollinger, Esq., of the firm of Smith, Driscoll &
Associates, PLLC., will call up for hearing its Motion for Summa ry Judgm ent at the Bannoc k
County Courthouse, Pocatello, Idaho, on Monda y, October 24, 2016, at 2:00 o'clock p.m.
DATE D this / (,

day of September, 2016.
SMITH, DRISC OLL & ASSOC IATES , PLLC

~.a.

N. Zollinger, Esq.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the

jJz__ day of September, 2016, I caused a true and

correct copy of the foregoing NOTICE OF HEARING to be served, by placing the same in a
sealed envelope and depositing it in the United States Mail, postage prepaid, or hand delivery,
facsimile transmission or overnight delivery, addressed to the following:

Persons Served:

Solomon Gepford
538 E. Halliday St.
Pocatello, ID 83201

( ) Hand

( Mail

linger, Esq.
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Bryan N. Zollinger, Esq.
Idaho State Bar # 8008
SMITH, DRISCO LL & ASSOCIATES, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731

"

Attorney s for Plaintiff
IN THE DISTRIC T COURT OF THE SIXTH JUDICIA L DISTRIC T OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNO CK
MAGIST RATE DIVISIO N

MEDICA L RECOVE RY SERVICE S, LLC,
an Idaho limited liability company ,
Case No. CV-16-2442
Plaintiff,

BRIEF IN SUPPORT OF MOTIO N
FOR SUMMA RY JUDGM ENT

vs.
SOLOMO N GEPFOR D
Defendant.

I.

INTROD UCTION .
This action arises out of an underlyin g debt from Valley View Anesthes ia ("Creditor").

The unpaid balance for this debt was $416.00 at the time Plaintiff filed the Complain t in this
matter. Because there is no disputed issue of material fact that would preclude entry of summary
judgment , the plaintiff moves for and respectfu lly requests that the court enter summary
judgmen t against the Defendant.
II.

SUMMA RY JUDGME NT STANDA RD.
In State v. Shama, Resource s Ltd. Partnership, 899 P.2d 977, 980, 127 Idaho 267,270 (Idaho

1995), the Idaho Supreme court explained when the court should grant summary judgment:
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Summary judgment is proper "if the pleadings, depositions, admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material fact
and that the moving part is entitled to judgment as a matter of law." I.R.C.P. 56(c). The
party moving for summary judgment bears the burden of establishing the absence of a
genuine issue of material fact. Tingley v. Harrison, 125 Idaho 86, 89, 867 P.2d 960, 963
(1994); Harris v. Department ofHealth & Welfare, 123 Idaho 295,298, 847 P.2d 1156,
1159 (1992). Once the moving party establishes the absence of a genuine issue, the burden
shifts to the nonmoving party to make a showing of the existence of a genuine issue of
material fact on the elements challenged by the moving party. Thomson v. Idaho Ins.
Agency, Inc., 126 Idaho 527, 530-31, 887 P.2d 1034, 1037-38 (1994). I.R.C.P. 56(c)
requires the entry of summary judgment against a nonmoving party who "fails to make a
showing sufficient to establish the existence of an element essential to that party's case and
in which that party will bear the burden of proof at trial." Olsen v. J. A. Freeman, 11 7 Idaho
706, 720-21, 791 P.2d 1285, 1299-1300 (1990) (citing Celotex v. Catreett, 477 U.S. 317,
322-23, 106 S.Ct. 25248, 2552, 91 L.Ed.2d 265 (1986). See Hecla Mining Co. v. StarMorning Mining Co., 122 Idaho 778, 784, 839 P.2d 1192, 1198 (1992).
Here, summary judgment is proper because the Affidavit of Lisa Haddon establishes that the
plaintiff is entitled to judgment as a matter of law.· Specifically, the Affidavit of Lisa Haddon
establishes that the Defendant was indebted to Creditor in the amount of $416.00 at the time
I

Medical Recovery Services filed the Complaint in this matter. This amount represents services that
the Defendant agreed to pay for, but had not paid for. Since being served with the Complaint,
Defendant has paid $416.00. Moreover, Creditor has assigned its claim for payment to the plaintiff.
See Affidavit of Lisa Haddon. Accordingly, the court should grant summary judgment in favor of
the plaintiff in the amount of $0.00.
III.

CONCLUSION.
For all the reasons set forth above, the court should grant summary judgment in favor of the

plaintiff in the amount of $0.00.
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DATEDthis

/~ dayofSeptember,2016.

SMITH, DRISCOLL & ASSOCIATES, PLLC

By: - - - ~
Bryan
q.
Atto
for Plaintiff

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the

/

{p

day of September, 2016, I caused a true and

correct copy of the foregoing BRIEF IN SUPPORT OF MOTION FOR SUMMARY

JUDGMENT to be served, by placing the same in a sealed envelope and depositing it in the
United States Mail, postage prepaid, or hand delivery, facsimile transmission or overnight
delivery, addressed to the following:

Persons Served:

Solomon Gepford
538 E. Halliday St.
Pocatello, ID 83201

.

mger
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Bryan N. Zollinger ISB # 8008
SMITH, DRISCOLL, & ASSOCIATES, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION
MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-16-2442
Plaintiff,
ORDER TO ALLOW TELEPHONIC THE
COURT'S SCHEDULIN G CONFERENCE

vs.
SOLOMON GEPFORD
Defendant.

Upon application of the plaintiff, Medical Recovery Services, LLC, and good
cause appearing therefore, the court grants the Application to Allow Telephonic the
Court's Scheduling Conference and hereby orders that plaintiff may appear telephonic for
its the Court's Scheduling Conference scheduled on October 13, 2016 at 2:30 p.m ..

_At the time of the hearing the Court will contact the Plaintiff at 208)524-0731 ext. 7
M--At the time of the hearing the Plaintiff will contact the Court

DATEDthis _ _ _ _ ~ttrO

:aC>S) a·7~
3 2016

, 20

Judge Thomsen
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CERTIFICAT E OF SERVICE
I hereby certify that I am the clerk of the above-entitled court, and that on the
_ _ _ _ _ da)Otfr

O3 2016

, 20_

_.., I served a true and correct copy of the

foregoing ORDER TO ALLOW TELEPHONI C THE COURT'S SCHEDULIN G
CONFERENC E on the persons listed below by mailing, with the correct postage thereon,
or by causing the same to be hand delivered.

Persons Served:
Bryan N. Zollinger
Smith, Driscoll, & Associates, PLLC
414 Shoup A venue
P.O. Box 50731
Idaho Falls, Idaho 83405

() Hand ~fail

Solomon Gepford
538 E. Halliday St.
Pocatello, ID 83201

()Hand

~ii

Clerk
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10/24/16; CV 2016-2442 OC; MRS v. Solomon Gepford; Mtn for S/J

Courtroom320

Time
Speaker
Note
2:20:39 PM !Court
!Court
prematters (PA - Bryan Zollinger) (D - Pro Se)
............................................................................................
:................................................................................................................................................................................................................................
2:21 :07 PM !Court
!Defnt
has not filed a response to Mtn for S/J as instructed
............................................................................................
:.. , .............................................................................................................................................................................................................................
2:21 :21 PM !PA
!Mtn for S/J.................................................................................................................................
to Court- $0 summary judgment for fees/costs
.................................................................................................................................
...........................................................
2:22:26
PM
!Court
!Grant
costs
of
$166
today
............................................................................................:................................................................................................................................................................................................................................
2:23:12 PM IPA
!Will
try to resolve fees/costs
............................................................................................
·................................................................................................................................................................................................................................
2:23:18 PM !Court
!$0 summary judgment granted

10/24/2016

1 of 1
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Bryan N. Zollinger, Esq. /SB# 8008
SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731
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Attorneys for Plaintiff
IN THE DISTRIC T COURT OF THE SIXTH JUDICIAL DISTRIC T OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNO CK
MAGISTRATE DIVISION
MEDICAL RECOVE RY SERVICES, LLC,
an Idaho limited liability company,

Case No. CV-16-2442
Plaintiff,
vs.
SOLOMON GEPFORD,
Defendant.
STATE OF IDAHO
County of Bonneville

AFFIDAVIT OFBRY ANN.
ZOLLINGER IN SUPPORT OF
MOTION FOR AWARD OF
ATTORNEY'S FEES AND COSTS

)
) ss.
)

BRYAN N. ZOLLIN GER, Esq. of the firm Smith, Driscoll & Associates, PLLC, being
first duly sworn on oath, deposes and states as follows:
1.

I am the attorney of record for Plaintiff in the above-styled action. I obtained a

Juris Doctorate degree from the Florida Coastal School of Law in 2008 and have been actively
..
practicing law since then.
2.

I am licensed to practice law in the Courts of Idaho and the United States District

Court for the District of Idaho. A substantial portion of my practice has been devoted to civil
litigation.
3.

I submit this Affidavit in Support of Plaintiff s Memoran dum of Attorney 's Fees

and Costs.
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4.

Attached hereto as Exhibit "A" are true and accurate time itemizations generated

by my office for work performed on this case. My time entries are identified as BNZ entries.
Bryan D. Smith's time entries are identified as BDS. My paralegal's time entries are identified
as PLT entries.
5.

My rate of billing on the above-referenced matter'is $225.00 per hour. I believe

that this hourly rate is reasonable, especially given the amount involved and the result obtained,
the desirability of the case, the nature and length of my professional relationship with my client,
awards in similar cases, my experience (particularly in the area of law involved in this case), and
the rates charged by other attorneys with comparable experience in comparable cases in the
southeastern Idaho area.
6.

The rate of billing on the above-referenced matter for attorney, Bryan D. Smith, is

$275.00 per hour. I believe that this hourly rate is reasonable, especially given the amount
involved and the result obtained, the desirability of the case, awards in similar cases, his
experience (particularly in the area of law involved in this case), and the rates charged by other
attorneys with comparable experience in comparable cases in the southeastern Idaho area.
7.

The rate of billing on the above-referenced matter for my paralegal is $95.00 per

hour. I believe that this hourly rate is reasonable, especially given the amount involved and the
result obtained, the desirability of the case, awards in similar cases, their experience (particularly
in the area of law involved in this case), and the rates charged by other attorney paralegals with
comparable experience in comparable cases in the southeastern Idaho area.
8.

The attorney's fees as set forth in this affidavit were and are necessarily and

actually incurred in this action. The costs incurred by plaintiff are set forth in the accompanying
Memorandum of Attorney's Fees and Costs. The costs identified were actually and necessarily
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incurred. Accordingly, these costs should in the interest of justice be assessed against in favor of
plaintiff.
9.

Plaintiff is entitled to prejudgment interest is the amounts set forth in Exhibit "B"

on the principle sum of$ 0 at a per diem rate of $0.1367568.
10.

Plaintiff is further entitled to prejudgment interest at the per diem rate from the

date of this pleading until the entry of Judgment.

Further sayeth your affiant naught.
DATED this

lO

day of November, 2016.
SMITH, DRISCOLL & ASSOCIATES PLLC

rya N. Zollinger, Esq.
Attorneys for Plaintiff

\D

day of November, 2016.

.

-er--'\.~

Qaj..~
___)

Notary ublic for Idaho
Residing at:
9',,~
Commission Expires:
\--'

1di

~'u~r \
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CERTIFICATE OF SERVICE

correct copy of the foregoing AFFIDAVIT OF BRYAN N. ZOLLIN GER IN SUPPORT OF
MOTION FOR AWARD OF ATTOR NEY'S FEES AND COSTS to be served by placing the

same in a sealed envelope and depositing it in the United States Mail, postage prepaid, or by
hand delivery, facsimile transmission, or overnight delivery, addressed to the following:
[
[
[
[

]
]
]
]

U.S. Mail
Facsimile Transmission
Hand Delivery
Overnight Delivery

Solomon Gepford
538 E. Halliday St.
Pocatello, Idaho 83201
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Smith, Driscoll & Associates, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, ID 83405
TIN: 82-0518512
{208) 524-0731

Invoice Submitted to: Medical Recovery Services, LLC
Date: October 25, 2016
RE: MRS v. Solomon Gepford Acct: 110817

Date

Professional Services Rendered

Amount

Hours

07/08/16 (PLT) Receipt and review of new complaint from client ( .10 ); perform
conflict check (.1 0); open file (.20);

0.40

$

38.00

07/08/16 (PLT) Prepare summons and complaint and notice under the Fair Debt
Collections Practices Ave (.50); letter to court clerk (.10); issue check for
filing of complaint and summons (.10);

0.70

$

66.50

07/08/16 (BNZ) Review of summons and complaint and execute and authorize
complaint for filing (.25);

0.25

$

56.25

07/14/16 (PLT) Receipt and review of filed endorsed copies of summons and
complaint (.1 0); letter to process server (.1 0);

0.20

$

19.00

08/02/16 (PLT) Issue check to process server for service of complaint, summons,
and notice under Fair Debt Collection Practices Act (.10); receipt and
review of affidavit of service from process server ( .1 0); calendar first day
to take default (.10);

0.30

$

28.50

08/02/16 (PLT) Phone call from defendant ( .10)

0.10

$

9.50

08/02/16 (PLT) Prepare letter to defendant (.10)

0.10

$

9.50

08/04/16 (PLT) Phone call from defendant (.10)

0.10

$

9.50

08/05/16 (PLT) Phone call from defendant ( .10)

0.10

$

9.50

08/22/16 (PLT) Prepare letter to defendant (.10)

0.10

$

9.50

08/23/16 (BNZ) Receipt and review of defendant's answer (.25);

0.25

$

56.25

08/23/16 (PLT) Requested documents from client (.10);

0.10

$

22.50

08/24/16 (PLT) Receipt and review of documents from client (.30);

0.30

$

28.50
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09/06/ta (BNZ) Review letter from ~ndant (.10)

'-11

0.10

$

22.50

09/09/16 (BNZ) Prepare motion for summary judgment(.20); prepare affidavit in
support of motion for summary judgment (.50); prepare brief in support of
summary judgment (.25); prepare notice of hearing (.10);

1.05

$

236.25

09/09/16 (PLT) Phone call to court clerk to schedule hearing (.10); letter to court
clerk (.10);

0.20

$

19.00

09/13/16 (BNZ) Receipt and review of Order for Scheduling Conference (.10);

0.10

$

22.50

10/22/16 (PLT) Phone call from defendant ( .10)

0.10

$

9.50

10/24/16 (BNZ) Preparation for hearing on summary judgment (.75); Travel to and
attendance at hearing (.50); memo to file (.20);

1.45

$

326.25

10/24/16 (BNZ) Receipt and review of order on motion for summary judgment
(.10);

0.10

$

22.50

10/24/16 (PLT) Letter to court clerk ( .1 0 );

0.20

$19.00

10/25/16 (PLT) Email to Defendant (.10);

0.20

$19.00

10/25/16 (PLT) Email from Defendant (.10);

0.20

$19.00

10/26/16 (PLT) Email to Defendant (.10);

0.20

$19.00

10/26/16 (PLT) Email from Defendant (.1 0);

0.20

$19.00

10/27/16 (PLT) Email to Defendant (.1 O);

0.20

$19.00

10/27/16 (PLT) Email from Defendant ( .10 );

0.20

$19.00

10/25/16 (BNZ) Prepare motion for award of prejudgment interest (.10); motion for
award of attorney's fees and costs (.1 0); affidavit in support of motion for
award of attorney's fees and costs (.50); memorandum of attorney's fees
and costs (.10);

0.80

$180.00

~-

For professional services rendered Balance Due:

User Summary
Bryan N. Zollinger
Paralegal

8.30

$

1,334.50

Rate
$225.00
$ 95.00
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Prejudgment Interest From Date Of Service To The Date Of This Pleading.
Creditor

Amount

Valley View Anesthesia

$416.00

Total:

$416.00

Interest Rate Number of Days Interest Due Per Diem

12%

370

$50.60

0.136

$50.60

0.136
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Solomon Gepford
1458 Lakeview Dr. #86
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Pocatello, ID 83201
208-540-0865
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Defendant acting Pro-se
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNT OF BANNOCK MAGISTRATE DIVISION

Medical Recovery Services, LLC,
an Idaho Limited Liability company,
Plaintiff,

Vs.

)

)
)
)
)

)
Solomon Gepford

Defendant,

)
)

Case No. CV.2016.2442.OC
MOTION IN OPPOSITION TO
PLAINTIFFS ATTORNEYS FEES
REQUEST

)

COMES NOW the Defendant Solomon Gepford, for himself alone, and hereby
submits this Opposition to the Plaintiff's Motion for Attorneys' Fees.

INTRODUCTION
Plaintiff Medical Recovery Services' counsel requested attorney fees and
cost in the amount of $1580.50 for a case decided on summary judgement for a
$0 dollar award and with the barest of discovery. Defendant Gepford respectfully

asserts that the costs and fees claimed by Plaintiff are incorrect, excessive and
improper and should not be allowed on the following grounds:
• The Plaintiff did not meet the requiremen ts of Idaho Code 12-120(1). The

Plaintiff did not make a demand for payment in writing at least ten days
before the suit was commenced.
• The amount involved in the case versus the results obtained.
• The time and labor required.
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STANDARD OF REVIEW
"The general rule in our legal system is that each party must pay its own
attorney's fees and expenses." Perdue v. Kenny A. ex rel. Wim!, _ U.S.
_, 130 S.Ct. 1662, 1671 (2010). However, 42 U.S.C. § 1988(b) provides
that "[i]n any action or proceeding to enforce a
provision of section[] . . . 1983 of this title, . . . the court, in its discretion
, may allow the prevailing party ... a reasonable attorney's fee as part of the
costs .... " 42 U.S.C. § 1988(b). In Idaho I.R.C.P 54 rules apply as well as Idaho
code section 12-120 (1).
(emphasis added)

ARGUMENT
A. The Plaintiff did not meet the requirements of Idaho Code 12-120(1).

According to Idaho Code 12-120 (1) it states: "12-120. ATTORNEY'S FEES IN
CIVIL ACTIONS. (1) Except as provided in subsections (3) and (4) of this
section, in any action where the amount pleaded is thirty-five thousand
dollars ($35,000) or less, there shall be taxed and allowed to the prevailing
party, as part of the costs of the action, a reasonable amount to be fixed by
the court as attorney's fees. For the plaintiff to be awarded attorney's fees,
for the prosecution of the action, written demand for the payment of such
claim must have been made on the defendant not less than ten (10) days
before the commence ment of the action; provided, that no attorney's fees
shall be allowed to the plaintiff if the court finds that the defendant
tendered to the plaintiff, prior to the commence ment of the action, an
amount at least equal to ninety-five percent (95%) of the amount awarded
to the plaintiff."
Plaintiff did not make a demand 10 days prior to the commencement of the
suit. By plaintiff's own admission in a letter from Plaintiffs Legal Assistant,
dated Aug, 2, 2016 (see Exhibit A) due to the fact they admit: "I originally
mailed this form to you on August 2, 2016 to the address we had located at
538 W. Holliday St. Pocatello, ID 83201. On August 16, 2016 we received the
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form back as "No such number", according to the .US postal service. Today,
August 22, 2016, our office received your answer and saw a different
address than what we originally had." Defendants admits that his address at
that time was: 538 East Halliday (not west and not spelled with an "o" .). So
if the plaintiff did not have the correct address,. they were unable to make a
"demand" 10 days before the commencement of this lawsuit, and therefore
they violated Idaho Code 120-12 and defendant should not be held liable for

any legal fees.
Also in defendants' Affidavit in support of motion in opposition to plaintiffs
attorneys fee request# he admits that he never received any documentation
or demands in writing from Medical Recovery Services Lie. Or thru their
attorneys' office - Smith, Driscoll & Associates_ UC. for payment of the debt.
The defendant also sent a letter on Aug. 31, 2016 to the Plaintiffs attorney
just after he was served for a request to Validate the debt (See Exhibit B).
Furthermore,. in Defendants original answer to compliant or summons
(response 8)- defendant states that defendant has not been contacted
more than 20 days prior to commencing legal action and denies that he
owes any attorney's fees. So, based on this evidence the plaintiff failed to
provide proper notice and therefore should be denied any fees.

B. The amount involved in the case versus the results obtained.
Originally the suit was for $436. 79 in medical bills and interest is what the
Plaintiff claimed the defendant owed. According to Plaintiffs own- Exhibit
"A", he is claiming 4.1 hours of labor for attorneys time at a rate of $225 an
hour and paralegals' time of 4.2 hours at a rate of $95 per hour, to collect
this original amount. Plaintiff filed for a summary judgement for "$0.00".
Accordingly, in setting a "reasonable" fee, the district court must "consider
the relationship between the amount of the fee awarded and the results
obtained." Hensley, 461 U.S. at 437. Even a finding that plaintiff has

obtained "significant' relief "does not answer the question of what is
'reasonable' in light of that level of success.'' Hensely at 439. "A reduced fee
award is appropriate if the relief, however significant, is limited in
comparison to the scope of the litigation as a whole." Hensley at 439-40;
1

accord Schwarz, 73 F.3d at 901. In McGinnis v. Kentucky Fried Chicken,
supra, the court held that it was an abuse of discretion to award the same

amount of fees regardless of whether punitive damages were awarded. See
11
McGinnis, 51 F.3d at 810. In that case, the plaintiffs extent of success"
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dropped from $234,000 to $34,000 when punitive damages were excluded.
See id. The court remanded with instructions that the fee award be reduced
so that ''it is commensurate with the extent of plaintiff's success.»- Id. The
court noted that "[l]awyers might reasonably spend $148,000 worth of time
to win $234,000 ... [b)ut no reasonable person would pay lawyers $148,000
to win $34, 000." ld.4/. So, therefore, the work performed does not justify

the results obtained on a ''$0" dollar case.
C. The time and labor required.
This case was simple and should have never gone to court, if proper
procedures had been followed. According to defendants affidavit1 he tried
to communicate and resolve the matter as soon as he had received the
summons before any additional attorney's fees were accrued. Also there is
a time and cost issue in Plaintiffs " Exhibit A" for amount of time billed
versus the activity performed. For example: The Attorney reviewed a 3 page
letter (Defendants Exhibit B) from defendant on 9/6 for .10 hours compared
to the paralegal time of reading a short email from defendant on different
days for a time of .20 per event. An short email does not take as much time
to read as a three page letter. Emails are shown as Exhibit C. Therefore, the
time and labor required for the task seem to be unreasonable for the
activity and thus the total fees appear to be not fair. The defendant nor the
court has received a time sheet to verify the time for the attorney or the
paralegal as evidence to support their fee claims.

CONCLUSION

For the reasons set forth above, Defendant Solomon Gepford, respectfully
ask that this court, deny or significantly reduce the Plaintiffs claim to Attorneys'
fees and cost.

Solomon
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LAW OFFICES OF

SMITH, DRISCOLL & ASSOCIATES, PLLC
4'-14 SHOUP AVE.
BRYAN D. SMITH

POST OFFICE BOX 50731

8 ... J. DRISCOLL

TEl,.EPHONE (208)524-0731
FAX (208) 529 .. 4166

tDAHO f:ALLS. IOAHO 83405

BRYAN N. ZOLLINGER

e-mail: lnfoOeidahotaw.com

August 2, 2016
·· Solbmon-Gepford ·
538 W. Holliday St.
Pocatello, ID83201
Re:

Medical Recovery Services, LLC v. Solomon Gepford
Bannock Case Number CV-16-244-2

Dear Solomon Gepford:
Enclosed you will find a Release of Information form. I originally mailed this form to you on
August 2, 2016 to the address we had located at 538 W. Holliday St Pocatello, ID 83201. On

August 16, 2016 we received the form back as ''No such number~', according to the US postal
service. Today, August 22, 2016, our office received your Answer and saw a different address
than ~hat we originally had. Please sign the rel~ and return it to our office within 10 days. If
we do not receive the release back within 10 days we will proceed forward with collection
without providing you the requested information.
If you have any questions or concerns, please advisea
Sincerely,
II & Associates, PLLC

Asble Doman
Legal Assistant to Bryan N. Zollinger, Esq.

Enclosure ·

F:\CLIBNTS\BDS\Collections\MRS\Files\7341.14839\Letters\l60822 Itemi7.ation Request.docx
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Solomon Gepford
538 W. Holliday St
Pocatello, Idaho 83201

Re:

Medical Recovery Services, LLC v. Solomon Gepfonl
Bannock County Case Number CV-1'-2442

I/we, the undersigned hereby authorize any and all debt collection
agencies/creditors to release to Smith, Driscoll & Associates, PLLC, any and all information in
its files and records concerning my/our debts.
I/we, understand that under the Fair Debt Collections Practices Act that you are not
permitted to release such information to any person without our consent. I/we hereby authorize
you to release this information to Smith, Driscoll & Associates, PLLC. You may continue to
release information to said agency until I/we revoke this authori7.ation to you in writing.

Date

Debtor

Debtor

Witness

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Letters\l 60822 Itemimion Request.docx
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Solomon Gepford

Aug.31,2016

539 E. Halliday St.
•

Pocatello, Idaho 83201

Smith, Driscoll & Associates, PIie - for Medical Recovery Services

414 Shoup Ave.
P.O. Box 50731

Idaho Falls, Idaho 83405
Case No: CV.2016.2442.oc

To Whom It May Concern,
I am sending this letter to yol:I in response to the only letter I received from you on Aug. 25th , 2016t
just after I responded to a summons, for the above mentioned case. Be advised, this is not a refusal
to pay, but a notice sent pursuant to the Fair Debt Collection Practices ActJ 15 USC 1692g Sec. 809
{b) that your claim is disputed and validation is requested.

This is not a request for verification or proof of my mailing address - as per your letter as mentioned
above, you already admitted that you had only sent ONE prior attempt to contact me (but only after a
law suit was filed), and that you sent it to the wrong address on Aug. 2 nd , 2016 which was returned

by the postal service and no other prior contact had been made by you or your client, to validate any
alleged debt, and therefore you have not sent any prior or current proof that I owe you or that you
have a legal standing to sue me. So, you are hereby given this request for VALIDATION made
pursuant to the above named Title and Section. I respectfully request that your office provide me with

full competent evidence that I have any legal obligation to pay you any alleged debt.

Please provide me with the following:
•

What the money you say I owe is for,

•

Explain and show me how you calculated what you say I owe by way of charges, payments etc;

•

Provide me with copies of any papers that show I agreed to pay you what you say I owe;

•

Provide a verification or copy of any judgment if applicable;

•

Identify the original creditor and any signed contract I had with them:

•

Prove the Statute of Limitations has not expired on this account;
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•

Show me that you are licensed to collect in my state; and

•

Provide me with your license numbers and Registered Agent.

Furthermore, if your offices have reported invalidated information to any of the three major Credit
Bureau's (Equifax, Experian or TransUnion)> said action might constitute fraud under both Federal
and State Laws. Due to this fact, if any negative mark is found on any of my credit reports by your
company or the company that you represent I will not hesitate in bringing legal action against you for
the following:
•

Violation of the Fair Credit Reporting Act

•

Violation of the Fair Debt Collection Practices Act

•

Defamation of Character

If your offices are able to provide the proper documentation as requested, I will require at least 30
days to investigate this information and during such time all collection activity must cease and desist. :;·
Also during this validation period, if any action is taken which could be considered detrimental to any
of my credit reports, I will consult with my legal counsel. This includes any information to a credit
reporting repository that could be inaccurate or invalidated or verifying an account as accurate when
in fact there is no provided proof that it is.
If your offices fail to respond to this validation request within 30 days from the date of your receipt, all
references to this account must be deleted and completely removed from my credit file and a copy of
such deletion request shall be sent to me immediately.

I would also like to request, in writing, that no telephone contact be made by your offices to my home
or to my place of employment. If your offices attempt telephone communication with me, including but
not limited to computer generated calls or correspondence sent to any third parties, it will be
considered harassment and I will have no choice but to file suit. All future communications with me
MUST be done in writing and sent to the CORRECT address noted in this letter.
This is an attempt to correct your recordsJ any information obtained shall be used for that purpose.

Please also be advised, you are suing me, and as the defendant, I am NOT required to sign a release
to provide you with the ability to go on a "fishing expedition", so therefor, I am refusing to sign your
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release of information notice. You should have had the above requested documents in hand before a
suit was brought, and at the very least you should have sent any prior correspondence to the correct
address 1 so this matter could have been resolved out of court. You failed to do the thing you stated in
your summons.

Best Regardst

Solomon Gepford
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Jessica I am replying to this email and the response was we offered $350 for no fault on this
issue with talking to Bryan Zollinger he had petitioned me for fees of $200 for bis service the
filing f~ and serving fee coming up to $400 yesterday. I maintain my stance of offering $350
for this as a no fault issue and that with the offer and any offer that is accepted with this that
medical recovery service go back and remove any marks on my credit. I have talked to Mr.
Zollinger 2 times and both times when I talk to your office the fees keep going up after the
conversation. This is part of my defense to the fees you submit to the court. I would appreciate a
call from Bryan Zollinger at his earliest convince I feel that when it goes from one party to the
next these tees keep increasing and that we can show a increase in fees and gaming the system to
increase this bill by your company. I am willing to re go over the fees with him not you and I
still maintain that with fees I have incurred that my offer is fair .
From: Jelmca Sargent [mailto:Jeaica@eidaholaw.com]
Sent: Tuesday, October 25, 2016 4 :09 PM
To: Solomon Gq,ford
Subject: Your conversation with Bryan Zollinger

Solomon I am sending this email per Bryan ?A>llinger. He asked me to send you an offer of
$446.00to settle this account. He bas also asked meto attach what we will be requesting ifwe
go to court for the fees and costs. Mr. Zollinger is also willing to set up payments of $SO monthly
if that works for you. Please contact our office and let us know what you would like to do before
11-4-16. Thank you for your time.
Je!Bica

Heberling
208-524-0731

ext. 7
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Ft-am: leS5ica Sargent [lsicaOeidaholaw.com]
S•t: Thursdav, Ocmber 27, 2016 4:46 PM
To: Solomon Geprord
5ubject;: RE: ~our con,esation wlh Bryan Zolinger
Would you be able to call in and talk with Mr. Zollinger at 2:30 p.m. tomorrow?
From: Solomon Oeprord (1P811to:Solo mon.-com)
Sent: 11mrsday> October 27> 2016 4:36 PM
To:kaicaSmgea
Subject: RE: YourconwrsationwitLBlyan ?nlffnger

So why am I being charged for a wrong address this is the reason I wasn't notified of any of the
bills or collection attempts in the first place. Which is a valid reason as to why this is not
appropriate for any of the extra charges to begin with. I wi11 call tomorrow and have a
conversation with bryan like I have requested multiple times in these emails.

From: Jessica Sargent [mailto:Jessica@eidaholaw.com]
Sent: Thursday, October 27, 201611:24 AM
To: Solomon Gepford
Subject: RE: Your conversation with Bryan Zollinger
The two sheriff fees are for them attempting the first time to a wrong address per the sheriff's
return and the second is when they served you.
l'nlll: Solomon Oeprord (maillo:Solom on.-com]
Sent: WerhJesday> Oclober 26, 2016 3:58 PM
To: Jesaca Smgea

&abject: RE: Your amersalicJB with Blyan z.o1m1Aer

Where are you getting two $45 fees I was only served once ? I am requesting a phone call from
bryan zollinger to continue to negotiate these bills.

From: Jessica Sargent [mailto:Jessica@eidaholaw.com]
Sent: Wednesday, Octobec26, 2016 8:06AM
To: Solomon Gepford
Subject: RE: Your conversation with Bryan Zollinger
Here is what the fees are broken down $200 attorney fees, $166 for court filing fee, and two $45
fees from the sheriff for service, here are the attached sheriff bills. Unfortunately this is our final
offer. We will be submitting the documents to the court on Monday 10-31-16 if you are still not
willing to settle out of court.
From: Solomon Gepford [mai1to·Solomon.Gepford@con¥elg.com]

Seat: Tuesday, Oc1tober 25, 2016 4:38 PM
To: Jessica ~
Sllbjed: RE: Your c:onversadoa with Bryan 74,ltinger
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CERTIFICATE OF SERVICE

t ,

2016, a true and correct copy of
I hereby certify that on November 2the foregoing - Motion in Opposition to Plaintiffs Attorney fee request along
with Exhibits A, B, C was served by placing a copy thereof in the U.S. Mail,
postage prepaid, and addressed to: Bryan N. Zollinger, attorney for the Plaintiff,
at SMITH, Driscoll & Associates, PIie, 414 Shoup Avenue, P.O. Box 50731, Idaho
Falls, Idaho 83405.

Solomon Gepford
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Solomon Gepford
1458 Lakeview Dr. #86
Pocatello, ID 83201

.
r
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208-540-0865
Defendant acting Pro-se

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNT OF BANNOCK MAGISTRATE DIVISION

Medical Recovery Services, LLC,
an Idaho Limited Liability company,

Plaintiff,

)
)

)
)

Vs.

)
)

Solomon Gepford
Defenda nt,

)

Case No. CV.2016.2442.OC

)

MOTION IN OPPOSITION
TO PLAINTIFF'S REQUEST FOR

)

PREJUDGEMENT INTEREST

Comes now, the Defenda nt, Solomon Gepford , for himself alone, and hereby
submits this Motion in Opposit ion to Plaintiff 's Request for Prejudg ment interest .

INTRODUCTION
Plaintiff 's Attorne y has request ed Prejudg ement Interest in the amount of $50.60
11
and which he submitt ed as Exhibit "B along with his Affidavi t of Bryan N.
Zollinger in Support of Motion for Award of Attorne y's Fees and Costs. Defenda nt
Solomon Gepford respectfully asserts that the cost and fees of Interest are
incorrect and unfounded.
• The amount the Plaintiff uses in Exhibit B is based on $416, yet the

•
•

judgem ent was "$0" dollars.
Original Credito r was paid in full~ and no interest was billed or request by
11
original creditor. Balance due is"$ 0 dollars.
The date of original service up to Aug. 18th , which was when the bill was
paid in full, IS NOT 370 days as claimed by the Plaintiffs in their Exhibit B.
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STANDARD OF REVIEW
According the Plaintiffs Attorney he is able to collect the interest based on Idaho
Code Section 28-22-104. In subsection (2) it talks about how interest is calculated
when it is by judgement, as stated: ( 2) The legal rate of interest on
money due on the judgment of any competent court or tribunal shall be
the rate of five percent (5%) plus the base rate in effect at the time
of entry of the judgment. The base rate shall be determined on July 1
of each year by the Idaho state treasurer and shall be the weekly
average yield on United States treasury securities as adjusted to a
constant maturity of one (1) year and rounded up to the nearest oneeighth percent (1/8%). The base rate shall be determined by the Idaho
state treasurer utilizing the published interest rates during the
second week in June of the year in which such interest is being
calculated. The legal rate of interest as announced by the treasurer
on July 1 of each year shall operate as the rate applying for the
succeeding twelve (12) months to all judgments declared during such
succeeding twelve (12) month period. The payment of interest and
principal on each judgment shall be calculated according to a three
hundred sixty-five (365) day year.

ARGUMENT
A. The amount the Plaintiff uses in Exhibit B is based on $416, yet the
judgement was "$0" dollars. The Plaintiffs Attorney admits that the
judgement was "$0"in his - Affidavit of Bryan N. Zollinger in Support of
Motion for Award of Attorney's Fees and Cost number 9-" Plaintiff is
entitled to prejudgement interest is the amount set forth in Exhibit " B" on
the principle sum of $0 at a per diem rate of $0.1367568." In my math
interest on "$0" dollars is "$0" dollars. And not $50.60 as the Plaintiffs
attorney is claiming, so therefor the judge should dismiss or not allow this
fee. Plus according to the Idaho Code Section 28-22-104 {2) the code tells
how a judgement rate is established. Since the judgement was for $"0"
dollars there is no interest.
B. Original Creditor was paid in full, and no interest was billed or request by
original creditor. Balance due is " $ O" dollars. The Plaintiff has not
provided a statement to support the balance due is $416 and therefore his
Exhibit "B" does not support his claim to interest.
C. The date of original service up to Aug. 18, 2016, which when the bill was
paid in full, IS NOT 370 days as claimed by the Plaintiffs in their Exhibit B.
The Plaintiffs Attorney has not proved that the amount of interest is
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correct. He has not provided Proof by way of a billing statement or
document of the dates of service to the dates of the judgement, to know
for sure that it would equal the 370 days. Plus according to the Idaho Code
Section 28-22-104 (2) the Plaintiff tells how a judgement rate is established.
Since the judgement was for $"0" dollars the award should be "$0". Also
the rate the Plaintiff used was at 12%, but according to section 2 - ''The
legal rate of interest on money due on the judgment of any competent
court or tribunal shall be the rate of five percent (5%} plus the base rate in
effect at the time of entry of the judgment." According to my research the
rate is 5.625% plus the 5 % which equals 10.625% NOT the 12% the Plaintiff
is requesting. But Still the Judgement was for $0 dollars and again and no
interest should be awarded.

CONCLUSION
For the reasons set forth above, Defendant Solomon Gepford, respectfully
ask that this court, deny the Plaintiff's claim to Interest or fees.

Solomon Gepfor
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CERTIFICATE OF SERVICE
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2016, a true and correct copy of
I hereby certify that on November
the foregoing - Affidavit of Solomon Gepford in support of motion in opposition
to Plaintiff's Attomevs Fee Request was served by placing a copy thereof in the
U.S. Mail, postage prepaid, and addressed to: Bryan N. Zollinger, attorney for the
Plaintiff, at SMITH, Driscoll & Associates, PIie, 414 Shoup Avenue, P.O. Box 50731,
Idaho Fa Is, Idaho 834 5.

Solomon Gepford
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Solomon Gepford
1458 Lakeview Dr. #86
Pocatello, ID 83201
208-540-08 65

...

L, :

Defendant acting Pro-se

-

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF IDAHO, IN AND
FOR THE COUNT OF BANNOCK MAGISTRATE DIVISION

Medical Recovery Services, LLC,
an Idaho Limited Liability company,
Plaintiff,

)
)
)

)
}
)

Vs.
Solomon Gepford
Defendant,

STATE OF IDAHO
County of Bannock

Case No. CV.2016.2442.OC
AFFIDAVIT OF SOLOMON GEPORD

)
)

OPPOSITION TO PLAINTIFF'S

)

ATTORNEYS FEE REQUEST

IN SUPPORT OF MOTION IN

)
) ss.
)

SOLOMON GEPFORD, being first duly sworn, deposes and states as follow:
1. I am the defendant in the above mention case. I reside in Bannock county, Idaho.
2. At the time the Summons was sent to me I lived at : 538 East Halliday, Pocatello,
Idaho 83201.
3. I have not received any written demands or correspond ence from either Medical
Recovery Services LLC (known as the Plaintiff) nor from their attorney (SMITH,
DRISCOLL & Associates, PIie.) prior to the summons being served on me on
08/02/2016 .
4. I immediatel y contacted both Medical Recovery Services and their attorney on
08/02/2016 after being served to find out if the bill even pertained to me and they
did not provide any requested documenta tion. Note: This is the first contact I have
ever had with either of them and it was only after I had been served the summons.
5. Since the Plaintiff and their Attorney refused to provide documenta tion or to discuss
the matter further, I contacted the original creditor - Valley View Anesthesia and
paid the bill in full in the amount of $416.00.
6. I am submitting Exhibit A - which is a true copy of a letter from the Plaintiff's office
that was sent to me, telling me they had the wrong address and only had the right
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address after I had supplied it to them after the summbr(s was served. Therefor, by
their own admissions, they could not send a demand letter to me prior to me being
sued, as they did not have the correct address as supplied by Medical Recovery
Services.
7. The bill was paid in full even prior to defendant's response to the summons.
8. I sent a Validation request letter (Exhibit B- see in Motion for Opposition to Plaintiffs
Attorneys fee request.) to Plaintiffs Attorney on Aug. 31, 2016. The debt was never
validated and requested information was never sent to me concerning the bill or for
Attorney's fees at that time.
9. I am submitting emails to the court from Plaintiffs Attorneys staff., and I confirm and
state that they are a copy of the original emails (Exhibit C- see in Motion for
Opposition to Plaintiffs Attorneys fee request) sent to me.
10.1 feel that if the Plaintiff had properly informed me by way of a "demand letter" and
contacted me prior to filing a law suit., the matter would have been resolved and it
would NOT have gone to court. As soon as I found out there was a bill., It was paid
immediately. Since I was never contacted prior to the law suit as required by Idaho
Code 12-120(1), and I was not given the chance to resolve it by the Plaintiff, I don't
feel I should pay Attorney's fees for a" $0'' dollar case. I respectfully, ask that the
Judge deny any requested Attorney fees or Interest fees in this case.
Furhter sayeth your affiant naught.
DATED this

z/!f4

day of November, 2016
Solomon Gepford
1458 Lakeview Dr. #86
Pocatello, ID 83201
(208)540-0865

By:~~
Solomon Ge¢d-Pf0se
SUBSCRIBED AND SWORN to before me this~ day of November, 2016
KARI HOLLAND-CARBY
Notary Public
State of Idaho

Notary Public or I

_.,_D--=;..:..a.a~..----~~

Residing at:
Commission Expires: _..;:;~-----

Page 82

.

•

CERTIFICATE OF SERVICE
I hereby certify that on November

2t

,2016, a true and correct copy of the foregoing -

Affidavit of Solomon Gepford in support of motion in opposition to Plaintiffs Attorneys Fee
Request was served by placing a copy thereof in the U.S. Mail, postage prepaid, and addressed
to: Bryan N. Zollinger, attorney for the Plaintiff, at SMITH, Driscoll & Associates, PIie, 414
Shoup Av nue, P.0. Box 50731, Idaho Falls, Idaho 83405.
/

Solomon Gepforcl
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Bryan N. Zollinger, Esq. /SB# 8008
SMITH, DRIS COL L & ASSO CIAT ES, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK

MAGISTRATE DNIS ION
MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-16-2442

Plaintiff,
MEM ORA NDU M OF ATTO RNEY 'S
FEES AND COST S

vs.
SOLOMON GEPFORD,
Defendant.

COMES NOW, plaintiff, Medical Recovery Services, LLC, by and through its counsel of
record, Bryan N. Zollinger, Esq., of the firm of Smith, Driscoll & Associates, PLLC, and moves
the court pursuant to Idaho Code Sections 12-120 (1) and (3), and I.R.C.P. 54(d){l) for an award
of costs and attorney's fees.
I. COSTS AS A MATTER OF RIGHT.
A.

Filing Fee

$166.00
.

B.

Process Service

Plaintiff hereby claims as total costs

$ 246.00

II. ATTORNEY'S FEES.
Plaintiff hereby claims as total attorney's fees

$ 1,334.50

TOTAL FEES AND COSTS:

$ 1,580.50

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\161110 Interest and Fees.docx
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Bryan N. Zollinger, Esq. /SB# 8008
SMITH, DRISCOLL & ASSOCIATE S, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DNISION
MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-16-2442
Plaintiff,
vs.

MOTION FOR A WARD OF
PREJUDGM ENT INTEREST

SOLOMON GEPFORD,
Defendant.
COMES NOW, plaintiff, Medical Recovery Services, LLC, by and through its counsel of
record, Bryan N. Zollinger, Esq., of the firm Smith, Driscoll & Associates, PLLC, and moves the
court pursuant to Idaho Code Section 28-22-104 for an order awarding additional prejudgment
interest.
As set forth in the Affidavit of Bryan N. Zollinger, Plaintiff is entitled to prejudgment
interest in the amount of $50.60. Plaintiff is further entitled to prejudgment interest at a per diem
rate of $0.136 from the date of this pleading until the entry of Judgment.
This motion is based on this Motion, the Affidavit of Bryan N. Zollinger, the Notice of

Hearing, and the court's records and files.

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\161110 Interest and Fees.docx
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DATED this

\f:Y'v\ day of November, 2016.
SMITH, DRISCOLL & ASSOCIATE S, PLLC

linger, Esq.
n .
~ttomeys for Plaintiff

CERTIFICAT E OF SERVICE
I HEREBY CERTIFY that on this \ ~

"

day of November, 2016, I caused a true and

correct copy of the foregoing MOTION FOR AWARD OF PREJUDGM ENT INTEREST to
be served by placing the same in a sealed envelope and depositing it in the United States Mail,
postage prepaid, or by hand delivery, facsimile transmission, or overnight delivery, addressed to
the following:
[
[
[
[

]
]
]
]

U.S. Mail
Facsimile Transmission
Hand Delivery
Overnight Delivery

Solomon Gepford
538 E. Halliday St.
Pocatello, Idaho 83201

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\161110 Interest and Fees.docx
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Bryan N. Zollinger, Esq. /SB# 8008
SMITH, DRISCO LL & ASSOCI ATES, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH WDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION
MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-16-2442

Plaintiff,
MEMOR ANDUM OF ATTOR NEY'S
FEES AND COSTS

vs.
SOLOMON GEPFORD,
Defendant.

COMES NOW, plaintiff, Medical Recovery Services, LLC, by and through its counsel of
record, Bryan N. Zollinger, Esq., of the firm of Smith, Driscoll & Associates, PLLC, and moves
the court pursuant to Idaho Code Sections 12-120 (1) and (3), and I.R.C.P. 54(d)(l) for an award
of costs and attorney's fees.
I. COSTS AS A MATTER OF RIGHT.
A.

Filing Fee

$166.00
.

B.

Process Service

Plaintiff hereby claims as total costs

,

$ '80.00
$ 246.00

II. ATTORNEY'S FEES.
Plaintiff hereby claims as total attorney's fees

$ 1,334.50

TOTAL FEES AND COSTS:

$ 1,580.50

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\161110 Interest and Fees.docx
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To the best of plainti ffs knowle dge and belief, the costs claime d above are correct and the costs
claime d comply with Rule 54 (d)(5).

DATED this

~ y of Novem ber, 2016.
SMITH , DRISC OLL & ASSOC IATES , PLLC

an N. Zollinger, Esq.
Attorneys for Plainti ff

CERTI FICAT E OF SERVI CE
I HEREB Y CERTI FY that on this

~

day of Novem ber, 2016, I caused a true and

correct copy of the foregoi ng MEMO RAND UM OF ATTO RNEY 'S FEES AND COSTS to
be served by placing the same in a sealed envelo pe and depositing it in the United States Mail,
postage prepaid, or by hand delivery, facsimile transmission, or overnig ht delivery, addressed to
the following:
[
[
[
[

]
]
]
]

U.S. Mail
Facsimile Transm ission
Hand Delive ry
Overni ght Delive ry

Solomo n Gepfor d
538 E. Hallida y St.
Pocatello, Idaho 83201

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\161110 Interest and Fees.docx
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Bryan N. Zollinger, Esq. /SB# 8008
SMITH, DRISCO LL & ASSOCI ATES, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION
MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-16-2442
Plaintiff,
NOTICE OF HEARIN G ON MOTIO N
FOR AWARD OF ATTOR NEY'S FEES,
COSTS, AND PREJUD GMENT
INTERE ST

vs.
SOLOMON GEPFORD,
Defendant.

TO: SOLOMON GEPFORDPLEASE TAKE NOTICE that plaintiff, Medical Recovery
Services, LLC, by and through its counsel of record, Bryan N. Zollinger, Esq., of the firm Smith,
Driscoll & Associates, PLLC, will call up for hearing its MOTIO N FOR AWARD OF
ATTOR NEY'S FEES, COSTS, AND PREJUD GMENT INTERE ST on Monday, January 23,

2017, at 11 :30 a.m ..
DATED this

~ day of November, 2016.
SMITH, DRISCOLL & ASSOCIATES, PLLC

ryan . Zollinger, Esq.
Attorneys for Plaintiff

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\1611 l O Interest and Fees.docx
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CERTIFICAT E OF SERVICE

correct copy of the foregoing NOTICE OF HEARING ON MOTION FOR AWARD OF

ATTORNEY 'S FEES, COSTS, AND PREJUDGMENT INTEREST to be served by placing
the same in a sealed envelope and depositing it in the United States Mail, postage prepaid, or by
hand delivery, facsimile transmission, or overnight delivery, addressed to the following:

[
[
[
[

]
]
]
]

U.S. Mail
Facsimile Transmission
Hand Delivery
Overnight Delivery

Solomon Gepford
538 E. Halliday St.
Pocatello, Idaho 83201

nger
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Bryan N. Zollinger, Esq. ISB # 8008
SMITH, DRISCO LL & ASSOCIATES, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK

MAGISTRATE DIVISION
MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-16-2442
Plaintiff,
ORDER ON SUMMA RY JUDGMENT

vs.
SOLOMON GEPFORD,
Defendant.
THIS CAUSE having come up regularly for hearing before the Court on the 24th day of
October, 2016, pursuant to plaintiff s motion for summary judgment and plaintiff appearing by
and through counsel of record Bryan N. Zollinger, Esq., of the firm Smith, Driscoll &
Associates, PLLC; and the Court having considered the brief and records filed herein and having
hearing and considered oral argument from counsel, and otherwise being fully advised in the
.

premises:
NOW, THEREFORE, it shall be the order of this Court and it is hereby ordered:
That plaintiffs motion for summary judgment is GRANTED.
MADE AND ENTERED this _ _ day JtE C O1

2016

20

•

onorable Magistrate Judge
F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\161110 Interest and Fees.docx
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I am the clerk of the above entitled court, and that on the
_ _ day of _ _ _ _O_E_C_0 ~02016

, I served a true and correct copy of the foregoing

ORDER ON SUMMA RY JUDGMENT on the persons listed below by mailing, with the

correct postage thereon, or by causing the same to be hand delivered.
Persons Served:
~,.__.,. . Mail
] Facsimile Transmission
] Hand Delivery
] Overnight Delivery

Bryan N. Zollinger, Esq.
SMITH, DRISCOLL
& AS SOCIATES, PLLC
P.O. Box 50731
Idaho Falls, Idaho 83405

-,....,..:;;....--,.., . . Mail
] Facsimile Transmission
[ ] Hand Delivery
[ ] Overnight Delivery

Solomon Gepford
538 E. Halliday St.
Pocatello, Idaho 83201

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\161110 Interest and Fees.docx
Page 92

Steven A. Thomsen; 1/2';ir(
Time

18-CRT320

Speaker

Note
11 :34:14 AM!
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SIXTH DISTRICT COURT STATE OF IDAJi<;)
cb
IN AND FOR THE COUNTY OF BANNOC'rt':~>~,. 4:..
MAGISTRATE DIVISION
,, < .
~
Medical Recovery Services, LLC
Plaintiff,
vs.
Solomon Gepford
Defendant.

)
)
)
)
)
)
)
)

.•,,
, .-.~:}\

0
(~

\
\

Case No: CV-2016-0002442-OC

\

MINUTE ENTRY AND ORDER

The above-entitled matter was before the Court on Monday, January 23, 2017 for Plaintiff's
Motion for Award of Attorney's Fees and Costs and Motion for Prejudgment Interest. The
Honorable STEVEN A THOMSEN presided. Plaintiff appeared through counsel. Defendant
appeared in person as a pro se litigant.
Oral argument was heard as to the Motions. The Court DENIED the Motion for
Prejudgment Interest and DENIED the Motion for Attorney Fees and Costs.
IT IS SO ORDERED
Dated:

JAN 3 ll 1ur

STEVEN A THOMSEN
MAGISTRATE JUDGE

Copies mailed, postage pre-paid this date to:

BRYAN N. ZOLLINGER
PO BOX50731
IDAHO FALLS ID 83405
SOLOMON GEPFORD
1458 Lakeview Dr #86
POCATELLO ID 83201

Robert Poleki
Clerk Of The Di trict Court
By...J...J~~--¥.Jl..4L.~~~
Rosie ropsom
Deputy Clerk

MINUTE ENTRY ORDER

BOX-01/23/2017
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SMITH, DRISCOLL & AS SOCIATES, PLLC
By~.,.,____.,.__ _ _ _ _ __
Jos
ey
for Plaintiff

CERTIFICATE OF SERVICE
I hereby certify that I am the attorney for the plaintiff, and that on the

z_r:J. day of

February, 2017, I served a true and correct copy of the foregoing MOTION FOR
RECONSIDERATION on the persons listed below by mailing, with the correct postage

thereon, or by causing the same to be hand delivered.

Persons Served:
Solomon Gepford
538 E. Halliday St.
Pocatello, ID 83201

( ) Hand

~ Mail

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\ 170123 Motion for Reconsideration.docx
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Bryan N. Zollinger /SB#: 8008
Joseph F. Hurley /SB#: 10149
SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731
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. oE:.:L T-Y CLERK

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH WDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION
MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-2016-2442-OC
Plaintiff,
BRIEF IN SUPPORT OF MOTION FOR
RECONSIDERATION

vs.
SOLOMON GEPFORD,
Defendant.

I.

INTRODUCTION.
This Court denied an application for attorney's fees from Medical Recovery Services,

LLC ("MRS"). MRS sought attorney's fees under Idaho Code Sections 12-120(1) and 12-120(3)
pursuant to this Court's entry of judgment in favor of MRS. The Court denied MRS its attorney
fees under both I.C. 12-120(1) and 12-120(3) at the hearing for MRS's Motion for Interest and
Fees on January 23, 2017.
The plaintiff, Medical Recovery Services, ("MRS"), respectfully requests that this court
reconsider its decision and award MRS its attorney's fees under I.C. 12-120(3), on the grounds

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\ 170123 Motion for Reconsideration.docx
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that MRS was the prevailing party in a civil action to recover a debt arising from a contract
relating to services.
II.

THIS MOTION FOR RECONSIDERATION IS TIMELY.
Pursuant to I.R.C.P. l l(a)(2)(B), a party may file a motion for reconsideration at any time

within 14 days after entry of judgment. Since there has been no final judgment entered in this
case, reconsideration is timely.
III.

BECAUSE MRS WAS THE PREVAILING PARTY IN A CIVIL ACTION TO
RECOVER A DEBT ARISING FROM A CONTRACT RELATING TO SERVICES,
The Court denied plaintiffs motion for attorney's fees under I.C. 12-120(1), specifically

stating at the hearing for the motion, that nowhere on the record does it show that plaintiff made
written demand for payment on the defendant, thereby making plaintiff ineligible to receive
attorney's fees under I.C. 12-120(1). While this does make MRS ineligible for an award of
attorney's fees under I.C. 12-120(1), this does not affect MRS's application for attorney's fees
under I.C. 12-120(3).
The Court, however, did not even address plaintiffs attorney's fees under I.C. 12-120(3).
That section of I.C. 12-120 does not require written demand for payment on the defendant. I.C.
12-120(3) states only that:
"(3) In any civil action to recover on an open account, account stated, note, bill,
negotiable instrument, guaranty, or contract relating to the purchase or sale of goods,
wares, merchandise, or services and in any commercial transaction unless otherwise
provided by law, the prevailing party shall be allowed a reasonable attorney's fee to be set
by the court, to be taxed and collected as costs.
The term "commercial transaction" is defined to mean all transactions except
transactions for personal or household purposes. The term "party" is defined to mean any
person, partnership, corporation, association, and private organization, the state of Idaho
or political subdivision thereof."

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\ 170123 Motion for Reconsideration.docx
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This case involves a contract relating to medical services. The plaintiff is therefore a
"party" in a "civil action to recover on [a] contract relating to ... services" and is the "prevailing
party". As such the plaintiff "shall be allowed a reasonable attorney's fee". The plaintiff thus
requests that this Court reconsider and grant plaintiff its attorney's fees under I.C. 12-120(3).

Joseph F. Hurley
Attorney for the Plaintiff

CERTIFICATE OF SERVICE

I hereby certify that I am the attorney for the plaintiff, and that on the 2/4:1-:j___day of
February, 2017, I served a true and correct copy of the foregoing MOTION FOR

RECONSIDERATION on the persons listed below by mailing, with the correct postage
thereon, or by causing the same to be hand delivered.

Persons Served:
Solomon Gepford
538 E. Halliday St.
Pocatello, ID 83201

()Hand ~ail
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Solomo n Gepford
1458 Lakeview Dr. #86
Pocatello, ID 83201
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208-540 -0865
Defenda nt acting Pro-se

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNT OF BANNOCK MAGISTRATE DIVISION

Medical Recovery Services, LLC,
an Idaho Limited Liability compan y,
Plaintiff ,

Vs.

)
)
)
)
)

Case No. CV.2016.2442.OC

)
Solomo n Gepford
Defenda nt,

)
)
)

MOTION IN OPPOSITION
TO PLAINTIFF'S REQUEST FOR
RECONSIDERATION

Comes now, the Defenda nt, Solomo n Gepford , for himself alone, and hereby
submits this Motion in Opposit ion to Plaintiff 's Request for Reconsi deration on
the original Motion for attorney 's fees.

INTRODUCTION
The Court denied an applicat ion for Medical Recovery Services attorney 's fees on
January 23th , 2017. At that time plaintiff 's attorne y was given the opportu nity to
present his entire case for both Idaho Code 12-120 (1) and 12-120(3). The
plaintiff s attorney failed to provide any docume ntation to support his position as
related to both of the stated Idaho Codes. Defenda nt on the other hand provide d
details, testimo ny and docume ntation to support his claim to deny plaintiff s
attorney s fees. Defenda nt also gave testimo ny that there was never a contrac t
between Medical Recovery Services and the defenda nt. The plaintiff 's attorney
could not provide any evidenc e to support his claim for Idaho Code 12-120( 3) that
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they had a contract with defendant. Furthermore, the plaintiff's attorney did not
provide any rebuttal documentation or evidence to oppose defendant's Motion in
Opposition to Plaintiffs Request for Attorney's fees.
Defendant believes the Judge was correct in his decision to deny the plaintiff's
attorney fees the first time. Both parties were given the opportunity to present
their case in its entirety. The Judge ruled correctly based on the information that
was provided in court by both the plaintiff's attorney and by the defendant. Also
another point of consideration is, How can the prevailing party receive attorney's
fees when it received "No award ($0) " of damages? So, the defendant
respectfully, request that the court deny the Motion for Reconsideration and
uphold the original correct decision that was, made the first time.

CONCLUSION
For the reasons set forth above, Defendant Solomon Gepford, respectfully
ask that this court, deny the Plaintiff's Motion for Reconsideration.
DATED this

Signature:

[5

f',

day of February, 2017

M,J4IYII/J

~

Solomon Gepford

CERTIFICATE OF SERVICE

ZI ,

2017, a true and correct copy of the
~
I hereby certify that on February /
foregoing - Motion in Opposition To Plaintiff's request for Reconsideration was
served by placing a copy thereof in the U.S. Mail, postage prepaid, and addressed
to: Joseph F Hurley, attorney for the Plaintiff, at SMITH, Driscoll & Associates, PIie,
414 Shoup Avenue, P.0. Box 50731, Idaho Falls, Idaho 83405.

Solomon Gepford
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Joseph Hurley, Esq. /SB # 8008
SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731

.:·(·/./ , · '
,

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION
MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company

Case No. CV-2016-2442-OC

Plaintiff,
NOTICE OF HEA RIN G

vs.
SOLOMON GEPFORD
Defendant.
PLEASE TAKE NOTICE that plaintiff, Medical Recovery Services, LLC by and
through its counsel of record, Joseph Hurley, Esq., of the firm Smith, Driscoll &
Associates, PLLC, will call up for hearing its MOTION FOR RECONSIDERATION
on April 17, 2017, at 1: 15 p.m. at the BANNOCK Courthouse, 624 E. Center St,
Pocatello, Idaho .
·~' 2~
day of March, 2017.
DATED this
~

SMITH, DRISCOLL & AS SOCIATES, PLLC

-----------·-•·--..

'

Jo ph Hurley, Esq.
ttomeys for Plaintiff

n for
F: \CLIE NTS\ BDS\ Colle ctions \MRS \Files \7341.14839\Pleadings\ 1703 22 Notic e of Heari ng on Motio
Reconsideration.docx
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the

#~day of March, 2017, I caused a true and

correct copy of the foregoing NOTICE OF HEARING to be served, by placing the same
in a sealed envelope and depositing it in the United States Mail, postage prepaid, or hand
delivery, facsimile transmission or overnight delivery, addressed to the following:

Persons Served:
Solomon Gepford
1458 Lakeview Dr. #86
Pocatello, ID 83201

() Hand

ail () Fax

---

---·······".

Hurley, Esq.

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\170322 Notice of Hearing on Motion for
Reconsideration.docx
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4/17/17; Steven A. Thomsen

Time

Speaker

18-CRT320

Note

..o.1.:1.9:58...PMJCourt···········...J.Judge.steven.. A ... Thomsen .. -..court_.Prematters.........................................................
01 :20:38 PM!
CR 2017-2648 FE; Amanda Wilson
01 :23:51 PMl
No Bond remains - Boyfriend suppose to bring hospital
!
!paperwork
01 :24:27 PM
CR 2016-9256 MD; Brandon Acosta
01 :27:41 PM l
l No Bond remains
01 :27:53 PMl ***NEW** MRS v. Solomon Gepford; CV 2016-2044 OC; Mtn Reconsider
!*
! (PA - Brian Zollinger) (D - Pro Se)
................................................~·································••,O,••······· .......................................................................................................................................................................................................
01 :32: 19 PM! PA
!S/J granted $0; Mtn Denied prejudment interest and Atty Fees
and Costs; Mtn Reconsider now for atty fees; Argument;

l

I

i

i

................................................ ,0, ................................... ,0, .............................................................................................................................................................................................................. .

I

I

01 :39:12
01 :42: 15
01 :44:31
01 :48:16

PMl Defnt
PM l PA
PMJ Defnt
PMl Court

I

l Response
l Response
l Response
l DENIED

·-- --J

4/17/2017

1 of 1
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Bryan N. Zollinger, Esq. ISB # 8008
SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731

I~~<,-:, _- ~.

z... /·~ ./
_..

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-16-2442
Plaintiff,
ORDER ON MOTION FOR
RECONSIDERATION

vs.
SOLOMON GEPFORD,
Defendant.

THIS CAUSE having come up regularly for Hearing before the Court on April 17, 2017,
pursuant to plaintiffs motion for reconsideration and the Court having considered the brief and
records filed herein and having hearing and considered oral argument from counsel, and
otherwise being fully advised in the premises:
NOW, THEREFORE, it shall be the order of this Court and it is hereby ordered:
That plaintiffs motion for reconsideration is DENIED.
MADEANDENTEREDth is _ _ _ daytJilJN O 5

2017

,20_ _

Honorable MAGISTRATE Judge
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I am the clerk of the above entitled court, and that on the
- - day of _ _ _ _J_U_N_o_s_,

W_7__., I served a true and correct copy of the foregoing

ORDER ON MOTION FOR RECONSIDERATION on the persons listed below by mailing,

with the correct postage thereon, or by causing the same to be hand delivered.

Persons Served:
~r..-t-~- • Mail
] Facsimile Transmission
] Hand Delivery
] Overnight Delivery

ail
[ ] Facsimile Transmission
[ ] Hand Delivery
[ ] Overnight Delivery

Bryan N. Zollinger, Esq.
SMITH, DRISCOLL
& AS SOCIATES, PLLC
P.O. Box 50731
Idaho Falls, Idaho 83405
Solomon Gepford
538 E. Halliday St.
Pocatello, Idaho 83201
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Bryan N. Zollinger, Esq. /SB# 8008
SMITH, DRISCOLL & ASSOCIATE S, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH WDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION
MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-16-2442
Plaintiff,
JUDGMENT

vs.
SOLOMON GEPFORD,
Defendant.

JUDGMENT IS ENTERED AS FOLLOWS:
The plaintiff recover from the Defendant(s) Solomon Gepford the sum of $0 said
amount being itemized as follows, to wit:
A. Principal

$0

B. Prejudgment Interest to the date of this pleading.
(See Affidavit of Bryan N. Zollinger)

$0

C. Prejudgment interest from date of this pleading to

$0

the date of signing the Judgment at a per diem rate of
$0.
D. Attorney's Fees

$0

E. Costs

$0

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\161110 Interest and Fees.docx
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E. Less Payments

$- 0.00

F. TOTAL

$ 0

Interest shall accrue on the total amount of this judgment at the rate provided by
law, and execution may issue on this judgment.

AUG 1 O 2017

DATED this _ _ _ day of _ _ _ _ _ _ _ _, 20_ _.

----------

onorable MAGISTRATE Judge
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I am the clerk of the above entitled court, and that on the
_ _ dayof

AUG 1 0 201J20__. I served a true and correct copy of the foregoing

JUDGMENT on the persons listed below by mailing, with the correct postage thereon, or by

causing the same to be hand delivered.
Persons Served:
.S. Mail
] Facsimile Transmission
] Hand Delivery
[ ] Overnight Delivery

] Facsimile Transmission
[ ] Hand Delivery
[ ] Overnight Delivery

Bryan N. Zollinger, Esq .
SMITH, DRISCOLL
& AS SOCIATES, PLLC
P.O. Box 50731
Idaho Falls, Idaho 83405
Solomon Gepford
538 E. Halliday St.
Pocatello, Idaho 83201

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\l 61110 Interest and Fees.docx
Page 110

·"··

•

Page 111

'--'
t_._

. '

-~·-~:·l:

.,.r"=.

t : : -. . ·. . ·_ .' ' ~- '. T '-/

8 ...{:._ };, .· ·... ·. ·. · ..- :- . :_, ·_.· :·:. 1
-• .. ~ : .·

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND
FOR THE STATE OF IDAHO, COUNTY OF BANNOCK
MEDICAL RECOVERY SERVICES,
Plaintiff,

Case No:CV-2016 -0002442-O C

vs.

ORDER FOR FURTHER
PROCEEDINGS

SOLOMON GEPFORD,
Defendant.
Good cause existing therefore,

IT IS HEREBY ORDERED that FURTHER PROCEEDINGS in this matter will be
held on APRIL 9, 2018 AT THE HOUR OF 11:30 A.M. at the Bannock County
Courthouse, Pocatello, Idaho.
DATED this

\LO

day of March, 2018.

STEVEN A THOMSEN
Magistrate Judge

Case No. CV-2016-00 02442-OC
ORDER FOR FURTHER PROCEEDIN GS
Page 1 of 2
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the \ lP day of March, 2018, I served a true and
correct copy of the foregoing document upon each of the following individuals in the
manner indicated.
Bryan Zollinger

~ U.S. Mail

□ E-Mail
D Courthouse Box
D Fax:
Solomon Gepford

~ U.S. Mail

□ E-Mail
D Courthouse Box
D Fax:

Robert Poleki
CLERK OF THE C0

Deputy Clerk

Case No. CV-2016-0002442-OC
ORDER FOR FURTHER PROCEEDINGS
Page 2 of 2
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IN AND FOR THE COUNTY OF BAN
MAGISTRATE DIVISION
Medical Recovery Services, LLC
Plaintiff,

)
)
)

vs.

)

Solomon Gepford

)
)
)

Defendant.

)

Case No: CV-2016-0002442-OC
ORDER SETTING STATUS/SCHEDULING
CONFERENCE

STATUS/SCHEDULING CONFERENCE in the above-entitled matter will be held by

telephone conference call on Monday, April 30, 2018 at the hour of 11:00 AM between the
Honorable Steven A Thomsen, and counsel for the parties. Counsel for the Plaintiff shall initiate
the telephone call.
Notice is given that pursuant to I.R.F.L.P. 107(G) or I.R.C.P. 40(a)(6) an alternate judge
may be assigned to preside in this case. Excluding the current judge the following is a list of
potential alternate judges: Dave Evans, Eric Hunn, Paul Laggis, Steve Thomsen, Tom Clark,
Scott E. Axline, Aaron Thompson, R. Todd Garbett, David Hooste, David Kress, Mark A Beebe,
William Woodland and Gaylen Box.
Copies mailed, postage pre-paid to:
Copy to: Solomon Gepford(Defendant), 96 Topance,, Pocatello, ID, 83204;
Copy to: Bryan N. Zollinger PO Box 50731, Idaho Falls, ID, 83405 (Plaintiff Attorney)

Dated: Thursday, April~. 2018
Robert Poleki
Clerk Of T.
.

. t Court

B
De
STEVEN A THOMSEN
SIXTH DISTRICT MAGISTRATE JUDGE

3.
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Judge Thomsen, law and moth,.t', 4/30/18

Time

Speake

11 :28:53 AM I
11 :45:46 AM f court

!

1B-CRT320

Note

IMedical Recovery Services v. Solomon _Gepford; CV-2016-2442
Jintroduces case; Solomon Gepford appeared SRL; Bryan Zollinger appeared

!for Medical REcover,y Services

11 :46:34 AM j Zollingerj no discussions regarding status
11 :46:50 AM Jcourt
Jcomments
11 :47:03 AM zollinger jno further need for evidence; relies on breifing;

l
l

11 :47:24 AM Def.
11 :47:33 AM l court

lwill review and apply standard for finding on disgression and issue a

11 :47:56 AM j

jrecess

i

4/30/2018

f nothing needs to be done further
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DIST
INANDFOR THECOUN TYOFBANN OCK
MAGISTRATES DIVISION
Medical Recovery Services, LLC

)
)
)
)
)

Plaintiff,
vs.

Case No: CV-2016-000 2442-OC

DECISION & ORDER

)
Solomon Gepford
Defendant.

___ ___ ___ _

)
)
)
)

This matter is on remand from the District Court following an appeal. The facts of the
case established in the record indicate that Solomon Gepford received medical services from
Valley View Anesthesia in early November, 2016. There was an insurance adjustment later that
month with a resulting balance of $416.00 due from Mr. Gepford. Gepford admits that he
received a bill from Valley View but believed the bill had been paid and that there was no
outstanding balance. He indicated that he only received one bill and that he was heavily
medicated at the time and unable to address the bill initially.
Apparently the Plaintiff, Medical Recovery Services, LLC, sent Mr. Gepford notice of
the bill to an incorrect address. Gepford admits that for a time he lived at 538 East Halliday
Street in Pocatello. However, notice from Plaintiff was mailed to 538 West Holliday Street in
Pocatello. Notice from Plaintiffs attorney, Smith, Driscoll and Associates, PLLC, was also
mailed to the incorrect address. Gepford had received no other notifications of the outstanding
bill when he was served with a Summons and Complaint to collect the outstanding sum due and
owing. The Complaint was filed on July 11, 2016. Gepford paid the outstanding principal
balance within two weeks of being served notice of this lawsuit.
As noted by the District Court, The Idaho Rules of Civil Procedure and the Idaho Code
set forth the statutory scheme that is relevant to a trial court's award of attorney's fees and costs.
I.R.C.P. 54(d) and (e) provides that "costs are allowed as a matter of right to the prevailing
party" and to "award reasonable attorney fees, including paralegal fees, to the prevailing party or
parties as defined in Rule 54(d)(l)(B)," and "when provided for by any statute of contract." See
I.R.C.P. 54(e). Costs are allowed both as a matter of right and as discretionary unless the court
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finds that they were not reasonably incurred. I.R.C.P. 54(d). Idaho Code§ 12-120(3) governs a
trial court's award of attorney's fees to the prevailing party in an action dealing with a contract
related to the purchase of services. See Idaho Code § 12-120(3). Under this section of the Idaho
Code, if the requirements set forth therein are met, an award of reasonable attorney fees is
mandatory.
Here there is no dispute that the bill in question here is for services rendered by Valley
View Anesthesia. The only question is whether the rendering of services is a commercial
transaction. The statute defines a commercial transaction as " ... all transactions except
transactions for personal or household purposes .... " See Idaho Code§ 12-120(3). The Idaho
Supreme Court has ruled that hiring an attorney to negotiate the end of a marriage is a personal
transaction, not a commercial transaction. McCormick International USA, Inc. v. Shore, 152
Idaho 920 (2012). Speaking for the entire court Justice Horton wrote, "It is difficult to fathom a
more intensely personal transaction than hiring an attorney to negotiate the end of a marriage.
This was not a commercial transaction."
In another unanimous decision, the Court found that the sale of land was a commercial
transaction and Idaho Code§ 12-120(3) did apply where the land was purchased for a
commercial purpose and not for the purpose of building a family home. Thus the court would
award attorney's fees to the prevailing party under the statute. Brown v. Greenheart, 157 Idaho
156 (Idaho 2014).
This Court is of the opinion that medical treatment provided by a physician to a patient
could not be for anything other than a personal purpose. Therefore, Idaho Code§ 12-120 (3)
does not allow for the award to attorney's fees to this Plaintiff.
In the alternative, if Idaho Code § 12-120 (3) were held to apply to this transaction the
Court would find that as a matter of discretion, the Plaintiff should be awarded the sum of $0.00
as attorney fees. In doing so the Court would apply the standards of I.R.C.P. 54(d)(l)(B) in the
following manner. The Court granted the Plaintiffs Motion for Summary Judgment in the
principle amount of $0.00 because that sum had already been paid directly to the doctor's office.
This is the sum Plaintiffs counsel requested in his Brief in Support of Motion for Summary
Judgment. The Affidavit of Bryan N. Zollinger in Support of Motion for Award of Attorney's
Fees and Costs further asks for prejudgment interest in the sum of $0 at a per diem rate of
$0.1367568 from the date of this pleading (the affidavit) until the date of judgment. In other
words the affidavit asks for nothing.
Rule 54 states, "In determining which party to an action is a prevailing party and entitled
to costs, the trial court must, in its sound discretion, consider the final judgment or result of the
action in relation to the relief sought by the respective parties. The trial court may determine that
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a party to an action prevailed in part and did not prevail in part, and on so finding may apportion
the costs between and among the parties in a fair and equitable manner after considering all of
the issues and claims involved in the action and the resulting judgment or judgments obtained."
Valley View Anesthesia sent a bill to Mr. Gepford and apparently he received it at the correct
address. However, the Plaintiff collection agency and the Plaintiffs attorney sent notices to an
incorrect and non-existent address and the Defendant did not receive those notices. When the
Defendant was served with the Summons and Complaint, it was at the correct address so
Plaintiffs attorney, with a little due diligence obviously found a correct address. The bill was
paid directly to the Anesthesia provider within a short time after the law suit was served on the
Defendant. In his motion for summary judgment the Plaintiffs attorney asked for $0. Given the
lack of diligence in this matter prior to filing suit and the result obtained by the Plaintiffs
attorney the Court is hard pressed to find that either party prevailed to any significant extent, and
the Court declines to do so. Even if Plaintiff technically was a prevailing party the court finds
that a fair and equitable award of attorney's fees and costs would be exactly what Plaintiffs
counsel asked for in his motion for summary judgment. That would be $0.00.
Because the Plaintiff failed to provide notice to the Defendant, attorney's fees cannot be
awarded to Plaintiff per Idaho Code§ 12-120 (1).
The same analysis applies to the requested award of pre-judgment interest. This is a
discretionary call for the Court and in the exercise of that discretion the court notes that Idaho
Code§ 28-22-104 allows for the award of pre-judgment interest but that award is not mandatory.
Here, the Defendant was placed at a disadvantage as he received only one bill from the doctor's
office and that was while he was still recovering from the medical procedure for which the bill
became due. He noted in his argument at the hearing on Plaintiffs motion for summary
judgment that he was unable to respond to that bill due to the medication he was taking. This is
noted in the transcript of the hearing at page 9. After that one bill was sent to Mr. Gepford all
other notices were sent to a non-existent address. Gepford was only provided notice of a
pending lawsuit by the actual filing and service of the lawsuit. When he was served he paid the
bill promptly.
Finally, in the affidavit filed by Mr. Zollinger there was no request for pre-judgment
interest because the affidavit requested $0.00. Had Mr. Gepford been provided the notice
ordinarily sent out by collection agencies and attorneys he could have been afforded the
opportunity to pay the bill in an even timelier manner and perhaps negotiated something short of
a large attorney's fee and substantial interest. It hardly seems fair to require him to pay the sum
requested for prejudgment interest at this point.
Based upon the analysis above and the direction of the District Court the Court denies
Plaintiffs request for attorney's fees and costs and for pre-judgment interest.
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IT IS SO ORDERED.
DATED this Tuesday, May 8, 2018

STEVEN A THOMSEN
SIXTH DISTRICT MAGISTRATE JUDGE

CERTIFICATE OF SERVICE
I certify that on Tuesday, May 8, 2018 I served a true and correct copy of the foregoing
DECISION & ORDER on the person(s) listed below by hand-delivery or mail with correct
postage.
SOLOMON GEPFORD
96TOPANCE
POCATELLO ID 83204
BRYAN N. ZOLLINGER
PO BOX 50731
IDAHO FALLS ID 83405

Robert Poleki
Clerk of the District Court
By: _ _ _ _ _ _ _ _ _ _ _ __
Deputy Clerk
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Bryan N. Zollinger ISB # 8008
SMITH, DRISCOLi~, & ASSOCIATES, PLLC

I

',j
I'
I

414 Shoup Ave.
P.O. Box 50731

{.lUbJ :fL,~u rs 1..

- - .. - -

Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION
MEDICAL RECOVERY SERVICES, LI.£,
an Idaho limited liability company,
Case No. CV-2016-2442-OC
Plaintiff,

MOTION FOR RECONSIDERATION

vs.
SOLOMON GEPFORD,
Defendant.

COMES NOW, Medical Recovery Services, LLC ("MRS''), by and through its counsel of

record, Bryan N. Zollinger, Esq., of the fmn SMITH, DRISCOLL & ASSOCIATES, PLLC, and
hereby moves the Court pursuant to Idaho Rules of Civil Procedure l 1.2(b)(l) for an order

awarding cos~ prejudgment interest and attorney's fees for MRS.
This motion is made on the grounds that plaintiff has filed with the court the Declaration

of Taylor Lugo and Amended Affidavit of Bryan N. Zollinger showing that the defendant did
receive notification of the debt fro~ MRS and that costs, prejudglllent interest and attorney's fees
to MK~ are manctatea pursuant to lctaho Code.

This motion is based upon this Motion, the Declaration of Taylor Lugo, the Amended
Affidavit of Bryan N. Zollinger, and on the Court's files and records.
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~

DATED:May

?...2

'2018

SMITH, DRISCOLL & ASSOCIATES, PLLC

•

. Zo inger, ·Esq.

ttomeys for Plaintiff

.

1'4'(

CERTIFICATE OF SERVICE

I hereby certify that I am the attorney for the plaintiff, and that on May

2:2_ ,2018 I

served a true and correct copy of the foregoing MOTION FOR RECONSIDERATION on the
persons listed below by mailing, with the correct postage thereon, or by causing the same to be
hand deliver~

Persons Served:
Solomon Gepford
96 Topance Dr.
Pocatellot ID 83204

( ) Hand

(X) Mail

linger, Esq.
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Bryan N. Zollinger /SB# 8008
SMITH, DRISCOLL, & ASSOCIATES, PLLC
414 Shoup Ave.

P.0. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731

Attorneys for Plaintiffs
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DMSION
i

MEDICAL RECOVERY SERVICES, LLC, I

an Idaho limited liability company,
Case No. CV--2016-2442-OC

Plaintiff,

BRIEF IN. SUPPORT OF MOTION FOR

vs.

RECONSIDE RATION

SOLOMON GEPFORD,
Defendant.

I.

INTRODUCT ION.
This Court denied an application for attorney's fees from Medical Recovery Setvices,

LLC ("MRS''). MRS sought attorney's fees under Idaho Code Sections 12-120(1) and 12-120(3)
pursuant to this Court's entry of judgment in favor of MRS. The Court denied MRS its attorney
fees under both J.C. 12-120(1) and 12-120(3) and MRS appealed from that decision. The
District Court sitting as an appellate court remanded the case back to the Magistrate Court for
further proceedings. On remand, the Magistrate Court again denied MRS costs, prejudgment
interest and atton1ey's fees in its Decision & Order dated May 8, 2018.
The plaintiff, MRS, respectfully requests that this court reconsider i~ decision and award
MRS its attorney's fees under LC. 12-120(1) & (3) as well as prejudgment interest and costs, on

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\l 805 l 5 Motion for Reconsideration.docx
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the groun.ds that MRS was the prevailing party in a civil action to recover a debt arising from a
contract relating to services.

THIS MOTIQN FOR RECONSIDERATION IS TIMELY.
Pursuant to I.R.C.P. 1 l(a)(2)(B), a party may file a motion for reconsideration at any time
within 14 days after entry of judgment or any order entered after judgment. The Magistrate

Court's Decision and Order was signed on May 8, 2018 so this reconsideration is timely.
Ill.

BECAUSE MRS WAS rfHE PREVAILING PARTY IN A CML ACTION TO
RECOVER A DEBT ARISING FROM A CONTRACT RELATING TO SERVICES
AND THE DEFENDANT RECEIVED WRITTEN NOTICE BEFORE THE ACTION
WAS FILED, MRS IS ENTITLED TO ATTORNEY FEES,
The Court denied plaintiffs m_otion for attorney's fees under both I.C. §§ 12-120(1) & (3),

specifically stating that the record does it show that plaintiff made written demand for payment on
the defendant, thereby making plaintiff ineligible to receive attorney's fees under I.C. 12-120(1). ·
The Magistrate Court also stated that it was "of the opinion that medical treatment provided by a
physician to a patient could not be for anything other than a personal purpose" and therefore,
"Idaho Code§ 12-120(3) does not allow for the award to attorney's fees to this Plaintiff.
The Idaho Supreme Court has consistently held that "contra~ for medical services are
commercial transactions" Soignier

11.

Fletche~, 151 Idaho 322, 326 (2011) (Internal citations

omitted). Additionally, the Declaration of Taylor Lugo shows that MRS did send notice and the
defendant did receive those notice at least ten (10) days before the commencement of the action,

thereby making fees awardable and mandatory under I.C. § 12-120(1). I.C. 12-120(1) states:
(l) Except as provided in subsections (3) and (4) of this section, in any action where the amount
pleaded is thirty-five thousand dollars ($35,000) or less, there shall be taxed and allowed to the
prevaUtng pany, as pan ofthe costs of the acdon, a reasona/Jle amount 10 be jlxed b.V the coun
as attorney's fees. For the plaintiff to be awarded attorney's fees, for the prosecution of the
action, written demand for the payment ofsuch claim must have been made on the defendant
not less than ten (10) days before the commencement ofthe action; provided, that no attorney's
fees shall be allowed to the plaintiff if the court finds that the defendant tendered to the plaintiff,

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\ 180515 Motion for Reconsideration.docx
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prior to the commencement of the action, an amount at least equal to ninety-five percent (95%)
of the amount awarded to the plaintiff. (Emphasis added).
I.C. 12-120(3) states in relevant part that:
''(3) In any civil action to recover on an open account, account stated, note, bill,

negotiable instrument, guaranty, or contract relatmg to the purchase or sale of goods,
wares, merchandise, or services and in any commercial transaction unless othel'Wise
provided by law, the prevailing party shall be allowed a reasonable attorney's fee to be set
by the court, to be taxed and collected as costs.
In this case, the Declaration of Taylor Lugo and the attached exhibits show that demand
letters were sent to Mr. Gepford on 2/29/2016, 3/30/2016 and 6/14/2916 and that no return mail
was received. From the exhibits attached to Lugo's affidavit, it is clear that MRS had the correct
address and notices were sent to the correct address and MR. Gepford was personally served at
that address.. From the file, it appears that the only time the incorrect address was used was in a
letter counsel for MRS sent to Mr. Gepford after the lawsuit was served and in response for

documentation from Mr. Gepfrod. The Declaration of Taylor Lugo and the attached exhibits also
show that Mr. Gepford did in fact recei,~e the notices as he personally called MRS on June 20,

2016 regarding this debt. This phone call from Mr. Gepford conclusively establishes that he was

the commencement of the aotion.

Because there is no doubt that Mr. Gepford received written notice and demand for
payment ten days before the commencement of the action and because the debt was outstanding
at the time this action was commenced and at the time Mr. Gepford was served with the Complaint,
this Court must pursuant to I.C. § 12-120(1) award MRS its reasonably incurred attorney's fees~
Additionally, because the Idaho Supreme Court has held that contracts for medical services

are commercial transactions, this Court should award MRS itc; attorney's fees pursuant to J.C. §
12.. 120(3).
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IV.

MRS IS ENTITLED TO COSTS AS A MATTER OF RIGHT WHICH COSTS ARE TO
BE AUTOMATICALLY ADDED TO THE JUDGMENT.
I.R.C.P. 54(d)(l)(C) is titled Costs as a Matter of Right and includes costs for "court

(d)(l)(A) states in relevant part that "(e]xcept when otherwise limited by these rules, costs are
allowed as a matter of right to the prevailing party or parties.'' Here, there can be no doubt that
MRS is the prevailing party. There is no dispute that notices were sent and received by the

the Complaint in this matter and that the debt was still unpaid when Mr. Gepford was served

with Complaint on August 2, 2016 nearly a full year after services were received. Because Mr.
Gepford paid th.e e~tire principle amount after the Complaint was filed and served, there can be
no doubt that MRS received the best possible result in this case as it recovered I 00% of the
principle amount sought in the Complaint as a direct result of filing and serving the complaint on
Mr. Gepford. Therefore, as the prevailing party, this Court must award MRS its costs as a matter
of right.

V.

MRS IS ENTITLED TO PREJUDGMENT INTEREST ON THE UNPAID DEBT.
Having received the best possible outcome as a result of filing the Complaint in this

matter and receiving full payment after the Complaint was served The Magistrate Court denied
MRS' motion for prejudgment interest referencing the Affidavit of Bryan Zollinger where
.

counsel for MRS asked for prejudgment interest "in the sum of $0 at a per diem rate of
$0.1367568 from the date of this pleading (the affidavit) until the date of judgment'' "[i]n other

words the affidavit asks for nothing.'' Counsel for MRS did errantly file an affidavit asking for
'
i

.

the sum of $0 but the Motion for Award of Prejudgment Interest filed concurrently with that

'
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affidavit shows that MRS actually requested "prejudgment interest in the amount of $50.60" and
further explained that "[p]laintiff is further entitled to prejudgment interest at a per diem rate of
$0.136 from the date of this pleading until the entry of Judgment." MRS is filing concurrently

herewith an Amended Affidavit of Bryan N. Zollin.ger correcting this typographical error.
MRS sought prejudgment interest in paragraphs four and five of its Complaint pursuant
to I.C. § 18-22-104, which states in pertinent part:
(I)

When there is no express contract in writing fixing a different rate of i11terest,
interest is allowed at-the rate of twelve cents (12¢) on the hundred by the year on:
2.

Money after the same becomes due.

***
1.

Money due upon open accounts after (3) months from the date of the last
item.

The law is clear that "interest should be allowed as a matter oflaw from the date the sum

. became due in cases where tlie amount claimed, even though not liquidated, is capable of
mathematical computation." Taylor v. Herbold, 94 Idaho 133, 137 (1971)(Emphasis Added).

Here, the amount of prejudgment interest MRS is entitled to recover is capable of

receiving the Complaint he paid $416. 00 on August 16, 2016_ This means that beginning
February 6, 2016 (starting three months from the date of service) until August 16, 2016 (when
Gepford paid the principle debt), Gepford's debt incurred $50.60 interest. The mathematical
compt1tation is simply the total number of days from February 6, 2015 to August 16, 2015, i.e.,
370 days, multiplied by 12% on the amount of $416.00, Le., .0.1367568 dollars per day for 370

days for a total of $50.60.
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•

The law Idaho is clear that if the amount owed is liquidated, interest should be allowed as
a matter of law from the date the sum became due even if the amount is paid before judgment is

entered4 Although MRS has not been able to locate any Idaho case directly in point, the case of

State Drywall, Inc. v. Rhodes Design & Dev., 122 Nev. 111, 116-18 (2006) is helpful. ,In State
Drywall, Inc. the Nevada ~upreme court explained why prejudgment interest should be awarded
Ul1 cl1J.1UU1Jt~

}Jd.iu anc1

~

Cuwpla.iut j~ lilctl l.,ut ln:;fu1c jud~11c;11t i~ cutcn;;d. Tl1c

S·uprc111c

Court

of Nevada explained in relevant part:
·we now tum to whether State Drywall should have been awarded prejudgment
interest on the two payments Rho•:les made to State Drywall after State Drywall filed its
complaint but before trial. Rhodes contends that the district court correctly denied
prejudgment interest on those paymentc; because they are not technically part of the
judgment... When a statute's language is plain and unambiguous, and its meaning is clear
and unmistakable, we may not look beyond the statute for a different meaning or
construction. The plain language ofNRS 99.040(1) states that for cases falling under its
pwview, interest must be allowed '~upon all money from the time it becomes due . " The
~ftatute in no way limits prejudgment interest only to amounts contained within the
court's ultimate judgment. Rather, prejudgment interest should be calculated for "all
money" owed under the contract from the date it becomes due until the date it is paid or
an offer of judgment is made_ Our prior case law and Nevada public policy also support
this conclusion.
In First Interstate Bank v. Green, we concluded that prejudgment interest under
NRS 99 .040(1) should be added to money paid before trial where defendant deliberately
deprives the plaintiff of the money's use for some specified titne. In that case, a suit to
recover an overpayment was filed, btit before trial, the plaintiff consented to Neumeier's
ntfP.r nf j,1dcmP.-nt fnr the Amnnnt nvP.1Tu1i'1~ f\l11A intP.rP.~t thP.rP.nn ~n<f ~ttnrnP.y

ft:1-.P.~.

Defendant paid the amount due but did not pay interest or attorney fees, Although the
district court had detennined that interest was not recoverable, we reversed, holding that
"[w]here a party is entitled to-repayment on a certain date, and payment is not made,

interest is recoverable from the date due." The rationale for our holding in First Interstate
Bank was that defendant deprived the plaintiff of money to which the plaintiff was
entitled. Therefore:, in order to compensate the plaintiff adequately for the time it was
deprived of its funds, defendant was required to pay interest.
•

In addition to the adequate compensation rationale expressed in First Interstate
Bank, our conclusion that prejudgment interest is owed on contract amounts paid
during litigation also serves an important pubUc policy goal If interest were noi

recoverable on amounts owed to the plaintiff and paid by defendant after the complaint
was filed but before trial, then. a defendant worried about losing at trial could pay some
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or all ofthe money before trial and avoid paying interest on that amount. Such a result
is fundamentally unfair. A defendant in a collection case could then avoid interest, yet
still delay payment until just before trial Permitting this tactic would circumvent the
mandates of our prejudgment interest statutes.

State Drywall, Inc. v. Rhodes Design & Dev., 122 Nev. 111, 116-18, 127 P.3d 1082, 1086-87
. {20U6)(1ntemal Citations Umitted){Emphasis Added).

Allowing a debtor to pay a creditor the amount owed after the complaint is filed but not .
pennit the creditor to recover all amounts of prejudment interest due and owing at the time of
filing the complaint is bad public policy because it encourages needless litigation. Debtor
defendants would be encouraged not to pay debts until sued because they might get lucky and
never be sued. The Nevada Supreme Court explained it exactly right when it said, "A defendant

in a collection case could then avoid interest, yet still delay payment until just before triaL
Permitting this tactic would circumvent the mandates of our prejudgment interest statutes.,,

State Drywall, Inc. at 118 (Emphasis added). Debtors should be encouraged to pay amounts
owed before filing suit and not rewarded with a bonus of avoiding interest by waiting until
paying only after a creditor files suit.
J..Jt;\.,(l~c; .LV.ll. U~JJ.LV.I.U UIU !IV\.

vc1.y

1,111:, UCiUL «:1.11-c.l lC\i~J V 1111!, UC1JJ4UU .UVLl\.,t:i:\ 4JlU

U\;;lUo

served with the Complaint, this Court should award MRS prejudgment interest pursuant to I.C. §
18-22-104.
VJ.

CONCLUSION.

For all the reasons set forth above, Medical Recovezy Services respectfully requests that this
Court reconsider its Decision and Order dated May 8, 2018 and award Medical Recovery Setvices
its costs, prej11dgment interest and attome)''s fees in accordance with Idaho la,v.

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\1805 l 5 Motion for Reconsideration.docx

Page 128

To:Ci

Page11of11

2018-05-22 22:29:15 (GMT)

12085294166 From: Smith, Driscoll and Associates

•

~

DATED: May

2~

,2018

RISCOLI~ & ASSOCIATES, PLLC
inger, Esq.
ttomeys for Plaintiff

CERTIFICATE OF SERVICE
I hereby certify that I am the attorney for the plaintiff, and that on May

~

~i ,2018 I

served a true and correct copy of the foregoing BRIEF IN SUPPORT OF MOTION FOR

RECONSIDERATION on the persons listed below by mailing, with the correct postage
thereon, or by causing the same to be hand delivered.
Persons Served:
Solomon Gepford
96 Topance Dr.
Pocatello, ID 83204

( ) Hand (X) Mail

1nger, Esq.
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Bryan N. Zollinger /SB #8008
SMITH, DRISCOLL & ASSOCIATE S, PLLC
414 Shoup Ave.
P.0. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH WOICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-2016-2442-OC
Plaintiff,

DECLARATION OF TAYLOR Luoo·
vs.

SOLOMON GEPFORD
Defendant

Pursuant to I. C. § 9-1406, I hereby declare as follows:
1.

I, Taylor Lugo~ I am the Manager of Medical Recovery Services, LLC and

have worked in the collection industry for 7 years. As such, I am familiar with its accounts and
the accounts of Valley View Anesthesi~.

2.

Attached as Exhibit "A" are true and correct copies of notices sent to the

defendant by tvledical Recovery Services, LLC.
3.

These notices were mailed to 538 E. Holliday St, Pocatello, ID 83201.

Medical Recovery Services, LLC, never received any retu1·n mail sent to that address.
4.

Attached as Exhibit "B" are account notes from Medical Recovery Services,

LLC.
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Services on June io, 2016, in response to his receiving deman.d notices.
I hereby declare under penalty of perjury pursuant to the law of the State of Idaho that
the foregoing is true and correct.
Further sayetb your affiant naught.

DATED this

JJJ,J_

day of May, 2018.

SMITH, DRISCOLL & ASSOC
,A

.

CERTIFICATE OF SERVICE

t\6\

I hereby certify that I am the attorney for the plaintiff, and that on May_

:;J..2 ,2018 I

served a true and correct copy of the foregoing DECLARATION OF TAYLOR LUGO on the
persons listed below by mailing, with the correct postage thereon, or by causing the same to be
hand delivered.

Persons Served:
( ) Hand (X) Mail

Solomon Gepford
96 Topance Dr.

Pocatello~ ID 83204

1nger, Esq.
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·po Box 51178/430 Shoup Ave
. Idaho Fall~ ID 83405
·relephone: (208) 359-9447
Website: www.goredt0black.co1n

Client Name:
Acc:ount-#:

b1teEmoi1ntain Ein?rgency Physicians ;)

Balance:

.

·1

.~----.... ,....____ ___ ..J
.-~::_~;,j~...:,- r • ~-~~~~~ >.~~✓
~. .~-~~. --7~.r-~·-::-:7:! .:"'".;.,.: -;:,,_7-:: ~ .:~~: ~ :
.

= .·· -~-"'

=.

i, ·,

'fhi.s ae:count has been ~igned to our office f0r ~olle.ction. Perhaps you have not intentionally neglected this
obhganon. However, this account is·past due and requires your attention..

Th.~re a~ multip~e ways far you to settle this account:
J. You may send payment in full;
2. You may come into our office and ·make arrang~ents· to pay your account; or
3. You may contact our office by phone .and make arrangements for payment

All communication and payments must be made-to M·edical Recovery Services.

1nankyou,
The C.ollection Department
Unless you notify us ,vithin 30 days after receipt of this notice that you dispute the validity of this debt, or any portion
thereof, we will assume this debt ts valid. If you notify us in. W·riting within 30 days after receipt of this notice· that you
dispute the validity of this debt, or any portion thereof: we wi;ll obtuin verification. tf you .make a. req.uest to us in
writing within 30 days after receipt of this notice, ,ve y.,f.11 prov.ide you with the name and address of·1he-origi-nal
creditor, if differe11t from the current crediter. As reqoired.·~y •law, you are :hereby notified that a .negative credit 1~y
be 8Ubmitted to a credit reporting agency-ifyo11 fail to fulfiU the terms ofy~ur credit obligations.
This communication is from a debt collector:. This js an attempt to collect a debt Any infonnation obtained will be
used fot that pwpose.

Client Nwi.,..,. -·•
Account.#
B.alancc:~

ooao2W400121E30168340Q805.11....Y1CAAF3014 OZ
r·

Medical Rooovery Servi~~, Ll.#C
PO Box 51178/430 Shoup Ave
Idaho 'Palls 1D 83405-1178
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PO Box 5l 178/430 Shoup Ave

-~!.

,~~~~ ··:$·.~

Idaho Falls, ID 83405

J_t.JL'

Telephone: (208) 3S9-9447
Website: \VWW.goredtobJack.con1

·--------·@

co~rr :OF SUIT

~

DO YOU REALIZE THE ADDITIONAL COST OF SlflT TODAY? YOU 11AVB EITHER.FAILED TO RESPOND
TO ou·a PREVJOUS NOTICES OR YOU· I-IA VE FAILED TO KEEP A P-REVIOU;s: AGRREMEN1~. YOU CAN"
STILl, PREVRNT LEGAL ACTION BY SENDINO PA YMRNT h'I FULL TO THI-S OFFICE. WITHIN 72 HOURS
OR CALLING

us TODAVt

1
j

.,r

>l. )

'

MffiAJOO~===

~&~ .l

YOUR CHECKING O.R SAVINOS ACCOUNT; LEVY ON ANYTlll M.G· YOlJ OWN ·OR HAVE ABOVE LEGAL
EXEMP'fIONS. 'ffIIS COU[.,0 MEAN YOUR HOMli, 'P.ROPER·rv, varICLE, FURNITUI{E, ETC.,
1

·\
l
:J

'l

lN OTIIBR WORDS, YOU WILL BE RESPONSIBLE TO ·PAY FOR rfH:E ACCOUNTS BELOW PLlJS YOU
~{
COlJIJD BE SlJBJECT TO A·rroRNEY FEES, lNTBREST, COU"RT·COSTS,~AND SHEIU.Pfl .F.EES. MAy WE . - . I
PLEASE H"EAR FROM YOU?
:f
. ·-I

SINCERELY,
1HE COLLECTION DEPAR'fMENT
ACCT#

CLIENT

•

...f
;

FEES

INT

AMOUN'f

..

'JYYl"AT,

.

TOTAL AMOUNT DUE

FYOO-~~-;r~c=OM&□~;sr-F;r1r~•
CARD HUMBeR

! ~-· ~-----:.-:.:..-·

.

.

.

..

•.

-

SIONATURE
d t · · ~ ...~ : . . : . . . . , _

Account#:·
l!alance

.

.CW

CARD HOLDER NAIi&

""' ... • -~ -.:.

EXP. DATE

,,

....

.

'

•

1

--

,-,~J."=~-;:t.a., ~

.

r-;~,

:l
·1
...
-

;

-AA\GUNT ·PAtD

.....

,.

"'),

'

- ;-; ,· - --·~,",:-. . ...

: ._..,. 11.-.· .....

. ·-""' ..... ~ ~:c~ .. '

.i

0028ill002G13940i&lC83l2ffl41111-Y1CC6&A965 ?13

Medi,,d -Recovery Services; LLC
PO Box 311-.181430 Shoup Ave

Idaho Falb ID 83405-l 178

I
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V
PO Box 5 l 178/430 Shoup Ave
Ida.110 F·ans, ID 83405

Telephone~ (208) 359-9447
Website: wwv1.goredtoblack.co1n

Account#:

·

Balance:

-~

.

.,· ........
. ,. ___. . •.. •. .

JJ

·

-✓-.;;,'

.. ,.~·"!•,-..
~:i--....-:-•·----~
_,~-~ ..... ....• ,. a·",
. . .. ....
·--·~..,....
:,.,.,,
\ . . ,•• ·•.v,,u•1410~;•:r
.... ,·-:
..........
i..t..::...~~~

IS IJEGAL AC110N REALLY NECESSARY TO SBTTLE,TIIlS ·MA.1TER? IF SUIT .IS FILED AND A
~
JUDOMbNT ENTERED AGAINST YOU, YOUR PERSONAL PROP.ER.TY OR SALARY MAY BE ATfACHED. ,'I
YOlJ WILL ALSO B.I! REQUIRED TO PAY INTEREST,CO.UR1' COSl"S, AND A"rfORNEY FEES AS
Al.LOWED BY 'fHE COURT. YOlJ MAY AVOID.ADD.ED EXPENSE BY:
1. MAILING YOUR PAYMENT IN FULL BY 'RETURN iMAIL; OR

,j

~.·l

2. SE?\TDJNG PART PAYMENT AND ADVISlNO WHEN THE BALANCE \VILL BE PAID.
, WE WILL WITHHOLD R.EFEllRJNG THIS MATTER FOR LEGAL ACTION FOR TEN (t 0) DAYS ~ro GIVE
YOLr AN OPPOR'flJNITY TC) COMPLY WI1H OUR REQUEST. WE APPRECIATE YOUR PROMPT
A'rl'ENllON TO l'lIIS MA'ITER

.1
:-1

'!'HE COLLECllON DEPAR1MEN1'

l
~

ACCT #

CLIEN'l.1

AMOUNT

~NT

PB.BS

i

TOTAL

.1

i

i THIS rs AN AITEMPT TO COLLECT A DEBT. ANY INFORMA'ITON OBTAlNED W:ELL BE USED FOR THIS ·

l

PURPOSE.

'\,.,,. - -

-

--

.......~~----...,.._.,..........,......_.)

·~••l'fl·• . . .

'#,:;. •F.,,, . - '

• • • d , , . . .,

0

•

~1..~ • ~ -

Y1CMF580&

RETIJRN SERVICE REQlJESTED

•

"

11111■ 1111111111:III
PO Box 51178/430 Shoup Ave
Idaho Falls ID 83465-1178

:.!I.n

_........__ ~.__..----·~....,... ...,.,.-~'.~~~~-~= ~..-~

_
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'

0

Cr

e 1

,,

~

,i;
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• ...M ➔------•
,::,,;....
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.........,·.."""•·

'

... •·' . ' ........
.... i •...
:
~

If YOU WISH TP. f~~~REIJfT,. t ~ -

•.
·□ l~~.

~~,--

0

•

~

•

·..1 ,..

. _ ; . , . ..

,,. '

•

•--

... ·-

ONE At~p..F..1'-L..lftl)i& INFO~T:ION·S~LOW.

}i,·· □ ·. VISA
. .~

□

DiSWWR•
i•

.:~

a I· II}
~~ .·..J

.CARO NUUBl!R.

EXP.DATE

CARO,HOU>ER NA'II&.

cw

..·.

1
:

'
;..

AMOUNTPAID

SlGNA1URE
~!1.1..::·•

.

~,

a,_....··-

~~-:.1..:...:i.:.it·...a~"~·.::.•··~·~S;JA::t.~~D-! ~.. q

iii·•: ;q·

Sf:M,a·,'tti Yilh:, ;l; ,.,. '.a.I

Al> ...

..•

- .. ' .....!'- ·-·•··· ~,:..

.

...

.

.

Account.#: ·

·Balance: ,- · ·

Medical.Recovery Services, LLC
PO Box S 1178/430 Shoup Ave
Idaho FaJls. 1-D 834.05-1178
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· J>O Box s1·1 78/430 Shoup Ave
Ida.ho- Falls, ID 83405
Telephone: (208) 359-9447
Website: www.gorcdtoblack.co111

"""' "'

➔

pr

-

bW

,

Account#:
Balance:

...---------------------·------------...----------.

YOU'R ACCOUNl" i\11US'l' BE PAID.

.

.

. '·

PLEASE COMPLY WITlI OUR PREVIOUS DEMANDS· FOR PAYMENT AND SEND PAYMENT TO OlJR
OFJlJCE.

I
iI

ACCT if

CLIENT
- ...

nrr

'1l M'~TTN'"fl

FEES

t

d

TO'J:AL

·1

ANV' lNFORMA'I10N OBTA1NED WILL BE. USED FOR THI~ PURPOSE.
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111111111111■11111

.
0 :• -· .21

CARD NUMBER

Rf3'fURN. SERVICE REQlJESTED

CARD HOLD!R NAME
~• II

.SIG~A1UR!
...,i ~~.

~

ii

,.L. ,..,, 4,.,J..

I

..,.

L~~
~

·-----~

PO Box 51178/430 Shoup Ave

Idaho 1,·ans fl) 83405-1178

O

• -•

'l.

:101SCr.va,
~~_:_:4
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·....... ~JI

0

.
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EXP. DAff

cw

.. ····-
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II

!' ~ .. ••

--

--

AMOUNT PHO
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M.edical Recovery Services, l.J.-C
PO I3o:<. 51 I 78/430 Shoup Ave
fdaho Palls Tl) 83405-1178
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Debtor Listing

Pagej

P.ledlcaJ Recovery Services

Debtor

110817

5(17/2018

GEPFORD, SOLOMON

Debtor
Debtor#
Debtor Name
Address
Address
Debtor City

110817
GEPFORDt SOLOMON
538 E HOLLIDAY

St

ID

Last Account

6/29/2016

Mall Return

No

RestrlcUon Code

STOP

POCATELLO

SpEmp Ext
Spouse Emp Phone
Spouse Employer

Employment Date
208/239-7200

208/540-0856

I •

SpouseSSN

Debtor Occupation
Debtor Phone

2129/2016

Last Work

Zip
Birthdate
Employer
Spouse
Bank Acct Number
Bank Routing
Debtor Emp. Ext.
Debtor Emp. Phone

First Account

Ext

Debtor Reference

Barcode

USERFLD2

Debtor statement
Debtor Type

DebtorSSN

Driver License
Debtor Contact Notes

08-24-2016@ 10:04 by KV - •scanned and saved itemized into atty file.

0S..16-2016@ 11 :42 by OV - COURTNEY @VALLEY VIEW CALLED TO REPORT PMNT
OF $416. CALLED ATTNY OFFICE TO REPORT
07-06-2016@ 16:00 by SAT - SUIT APPROVED BY SUEANN PER T ..L

06-29-2016@ 09:56 by SAT ... SUIT CHECKED BY SUEANN
06-24-2016@ 16:17 by DC - CBEl 1 GOOD
06-24-2016@ 14:50 by DC - WAITING ON CBEI APPROVAL.
06-24-2016@ 14:49 by DC - NTCS AND PHNS ATTEMPTED. GOOD
06-24-2016 @ 14:49 by DC - PACER. GOOD
06-24-2016@ 14:48 by DC - MRS GOOD
06-24-2016@. 14:47 by DC - ~OLOMON IS PATIE"4T
06--24-2016@ 14:46 by DC - CLO CONVERGYS AND THEY VER WMJORK #. TOLD THEM
I JUST NEED A YES OR NO ANO SHE SAID YES SOLOMON DOES WORK THERE. SAID
THANK YOU WE WILL START IJSING WORK#. REASON WHY OIDNT USE IS BC NOT
ENOUGH TO RUN. Address: 805 N Main St, Pocatello. ID 83204
0&24-2016@ 14:43 by DC - NTCS ARE GOOD AND WE HAVE SPOKEN TO HIM TH[S
MONTl1 AND REFUSES TO PAY.
06-20-2016@ 11:38 by VA - SOLOMON CLO FROM#208/540-0856 TO SAY lTWAS FROM

AN ACCIDENT AND HIS INS SHOULD HAVE PAID IT. WANTED TO GIVE US INS INFO
TOLD WE ARE A THIRD PARTY WE DO NOT DEAL WITH INS I CAN GIVE A PHONE#
THAT YOU CAN CALL AND GIVE THEM THAT INFO SO IT CAN BE TAKEN CARE OF. HE
SAID NO I AM NOT CHASING DOWN ANYONE OR WASTING MY TIME TO GET THIS FIX.
AND THAT HE IS RECODING THE CONVO. THEN SAID THIS IS YOUR JOB TO GET INS
DOWN SAlD AGAIN WE ARE A THIRD PARTY WE DONT DEAL WITH INS TRYlNG TO

GrvE A# SO YOU CAN GIVE THEM THAT INFO. STARTED TALKING OVER ME. TOLD HIM
WE WONT BE GETTING ANYWHERE IF YOU KEEP TALKING LIKE THAT. DC* TRIED
TELLING HIM TI-iE SAME THING HE STARTED SWEARING TOLD SINCE HE IS
SWEARING WE ARE ENDING THE CALL. 01D VER DOB VER ADD 538 E HOLLIDAY.
'

0S-13-2016 @ 09:39 by DC - NO # PER ACC
06-13-2016@ 09:39 by DC - SENT NOTICE

Debtor Remarks
Credit Bureau Reports

Medical Recovery Servlces

References

~,SCAtJNED

...
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Debtor Listing
Page2

Medical Recovery Services

Debtor . 110817

5/17/2018

GEPFORD, SOLOMON

Notices
TYPE DESCRIFTION
DATE
ALL?
TYPE DESCRIPTION
DATE
ALL?
r--~-----::--- ---:-----:--:: --:-:~~------ --..-~...........~~~-------:~ ~~::----·~,
OS Fir.s_tJ.o.ti.ce· ,_ Q.2.Li.~.Ll§~-·--?i..~- - . ...:.~l- .. _lJ$L!,9.,1,M:E ·~_,_; ..Q..~./~.2/.J:.§_J~~

Results
RESULT DESCRIPTION
DEFER DEFER ACCT FOR LATER DATE
DEt""ER

DEE'ER ACCT FOR LATER DATE

NOTICE Sent Notice
EMPLOY VERIFYING EMPLOYMENT
DEFER DEFER ACCT FOR LATER DATE

~

Medical Recovery Services

CONTACT

DATE/TIME

COL

DURATION

3/31/2016 3:48:51 PM
5/11/2016 6:19:41 PM

39

3

39

4

6/13/2016 9:40:00

AM

39

6/24/2016 2:53:34 PM
8/10/2016 4:24:07 PM

39

77
718
35

39

5/1712018

14:10:15
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Bryan N. Zollinger, Esq. /SB # 8008
SMITH, DRISCOLL & ASSOCIATE S, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731
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Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF TIIE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited µability company,
Case No. CV-16-2442 • ~
Plainti~

vs.

AMENDED AFFIDAVIT OF BRYAN N.
ZOLLINGER

SOLOMON GEPFORD,
Defendant.
STATE OF IDAHO
County of Bonneville

)
) ss.
)

BRYAN N. ZOLLINGER, Esq. of the firm Smith, Driscoll & Associates, PLLC, being

first duly sworn on oath, deposes and states as follows:
I.

I am the attorney of record for Plaintiff in the above-styled action. I obtained a

Juris Doctorate degree from the Florida Coastal School of Law in 2008 and have been actively
practicing law since then.
2.

I am licensed to practice law in the Courts of Idaho and the United States District

Court for the District of Idaho. A substantial portion of my practice has been devoted to civil
litigation.

3.

I submit this Affidavit in Support of Plaintiff's Memorandum of Attorney's Fees

and Costs.

F:\CLIENTS\BDS\Collections\MR.S\Files\7341.14839\Pleadings\l 80522 Amended Affidavit of Bryan N. Zollinger
111 Support of Motion for Attorney's Fees and Costs.docx
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12085294166 From: Smith, Driscoll and Associates

Attached hereto as Exhibit "A" are true and accurate time itemizations generated

by my office for work performed on this case. My time entries are identified as BNZ entries.

Bryan D. Smith's time entries are identified as BDS. My paralegal's time entries are identified

as PLT entries,
5.

My rate of billing on the above-referenced matter is $225.00 per hour. 1 believe

that this hourly rate is reasonable, especially given the amount involved and the result obtained,
the desirability of the case, the nature and length of my professional relationship with my client,
awards in similar cases, my experience (particularly in the area of law involved in this case), and

the rates charged by other attorneys with comparable experience in comparable cases in the
southeastern Idaho area.
6.

The rate of billing on the above-referenced matter for attorney, Bryan D. Smith, is

$275.00 per hour. I believe that this hourly rate is reasonable, especially given the amount

involved and the result obtained, the·desirability of the case, awards in similar cases, his
experience (particularly in the area of law involved in this case), and the rates charged by other
attorneys with comparable experience in comparable cases in'the southeastern Idaho area.

7.

The rate of billing· on the above-referenced matter for my paralegal is S95 .00 per

hour. I believe that this hourly rate is reasonable, especially given the amount involved and the

result obtained, the desirability of the case, awards in similar cases, their experience (particularly
in the area of law involved in this case), and the rates charged by other attorney paralegals with

comparable experience in comparable cases in the southeastern Idaho area.
8.

The attorney's fees as set forth in this affidavit were and are necessarily and

actually incUITed in this action. The costs incurred by plaintiff are set forth in the accompanying
; Memorandum of Attorney's Fees and Costs. The costs identified were actually and necessarily

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\180522 Amended Affidavit of Bryan N. Zollinger
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1

in.curred. Accordingly, these costs should in the interest of justice be assessed against in favor of
plaintiff.
9.

Plaintiff is entitled to prejudgment interest is the amounts set forth in Exhibit ''B,,

in the principle sum of $416.00 at a per diem rate of $0.1367568.
.

I 0.

Plaintiff is further entitled to prejudgment interest at the per diem rate from the

date of this pleading until the entry of Judgment.

Further sayeth your affiant naught.

SMITH, DRISCOLL & ASSOCIATES PLLC

an

ollinger, Es.q.

Attorneys for Plaintiff

SUBSCRIBED AND SWORN to before me this

@~o f
Notary Public or Id o
Residing at:

_.,:__-1,&_.,__. __.~...;;:;__.;::;; ..___,.;i_,

Commiss ion Expires: _ _ _ __

{//e, .
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Smith, Driscoll & Associates, PLLC
41 4 Shoup Avenue
P.O. Box 50 73 1
Ida ho Falls, ID 83 40 5
TIN: 82.()518512
(208) 524-0731

tnvoice Submitted to: Medical Recovery Servi
ces, LLC
Date: October 25, 2016

RE: MRS v. Solomon Gepford Ac ct 110817

Date

Professional Services Rendered

07/08/16 (PLT) Receipt and review of new co
mplaint from client (.10); perform
conflict check {.10); open file (.20);
07/08/16 (PLT} Prepare su mm on s and comp
laint and notice under the ~~ir Debt

Collections Practices Ave (. 50); letter to court
clerk (.10); issue check for
filing of complaint an.d summons (.1 O);

Hours

Amount

0.4 0

$

38.00

0.7 0

$

66 .50

I

07/08/16 (BNZ) Review of summons and complaint
and execute and authorize
complaint for filing ( .25);

0.25

$

56.25

07/14l16 (PLT) Receipt and review of filed endorsed
copies of summons and

0.2 0

$

19.00

0.3 0

$

28.50

complaint (.10); letter to process server (.10):

n

08/02/16 (PL Issue check to process server for se
rvice of complaint, summons,
and notice under Fair Debt Collection Practic
es Ac t (.10); receipt and
review of affidavit of service from process serve
r (.1 O); calendar first day
to take default (.10);

I

08/02/16 (PLTI Phone call from defendant (.10)

0.1 0

$

9.50

08/02/16 (PLT) Prepare letter to defenda
nt (.1 0)

0.10

$

9.50

08/04/16 (PLT) Phone call from defendant
(.10)

0.10

$

9.50 ·

08105/16 (PLT) Phone call from defenda
nt (.10)

0.10

$

9.50

08/22/16 (PLT) Prepare letter to defenda
nt (.10)

0.10

$

9.50

08/23/16 (BNZ) Receipt and review of de
fendant's answer (.25):

0.25

$

56.25

0.1 0

$

22.50

0.30

$

28.50

.

( 08/23/16 (PLT) Requested documents
fro m client (.10);

08124/16 (PLT) Receipt and review of docu
ments from client (.30);
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09/06/16 (BNZ) Review letter from defendant (.10)

0.10

$

22.50

09/09/16 (BNZ) Prepare motion for summary judgment(.20); prepare affidavit in
support of motion for summary judgment (.50); prepare brief in support of
summary judgment {.25); prepare notice of hearing (.10};

1.05

$

236.25

09/09/16 (PL Phone can to court clerk to schedule hearing (.10);·1etter to court
clerk (.10);

0.20

$

19.00

09/13/16 (BNZ) Receipt and review of Order for Scheduling Conference (.1 O);

0.10

$

22.50

10/22116 (PLTI Phone call from defendant (.10)

0.10

$

9.50

10/24/16 (BNZ) Preparation for hearing on summary judgment (.75); Travel to and
attendance at hearing (.50); memo to file (.20);

1.45

$

326.25

10/24/16 (BNZ) Receipt and review of order on motion for summary judgment

0.10

$

22.50

n

(.1 O);

n Letter to court clerk (.1 O);

0.20

$19.00

10r.25/16 (PLTI Email to Defendant (.10);

0.20

$19.00

10/25/16 (PLT} Email from Defendant (.1 0);

0.20

$19.00

10/26/16 (PL T) Email to Defendant (.10);

0.20

$19.00

10/26/16 (PL

0.20

$19.00

10/27/16 (PLTI Email to Defendant (.10);

0.20

$19.00

10/27/16 (PLT) Email from Defendant (.1 O);

0.20

$19.00

10/25/16 (BNZ) Prepare motion for award of prejudgment interest (.10); motion for

0.80

$180.00

10/24/16 (PL

n Email from Defendant (.10);

award of attomey's fees and costs (.10); affidavit in support of motion for
a\Vard of attorney's fees and costs (.50); memorandum of attomeys fees
·

and costs (.10);

For professional services rendered Balance Due:
User Summary
Bryan N. Zollinger
Paralegal

8.30

$

11334.50

Rate
$225.00
$ 95.00

.

.,.
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SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue
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Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DNIS ION
MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company

Case No. CV-2016-2442-OC

Plaintiff,
NOTICE OF HEARING

vs.
SOLOMON GEPFORD
Defendant.
PLEASE TAKE NOTICE that plaintiff, Medical Recovery Services, LLC by and
through its counsel of record, Bryan N. Zollinger, Esq., of the firm Smith, Driscoll &
Associates, PLLC, will call up for hearing its MOTION FOR RECONSIDERATION
on July 2, 2018, at 2:30 p.m. at the BANNOCK Courthouse, 624 E. Center St, Pocatello,
Idaho.
DATED: May 25, 2018

SMITH, DRISCOLL & ASSOCIATES, PLLC

nger, Esq.
or Plaintiff

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\180525 Notice of Hearing for
Motion for Reconsideration.docx
Page 146

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on May 25, 2018 I caused a true and correct copy of the
foregoing NOTICE OF HEARING to be served, by placing the same in a sealed envelope
and depositing it in the United States Mail, postage prepaid, or hand delivery, facsimile
transmission or overnight delivery, addressed to the following:

Persons Served:
Solomon Gepford
96 Topance Dr.
Pocatello, Idaho, 83204

() Hand
() Emai

ail () Fax

Bryan N.

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\180525 Notice of Hearing for
Motion for Reconsideration.docx
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V
Solomon Gepford
96 Topon ce Drive
Pocatello, ID 83204
208-54 0-0865
Defendant acting Pro-se
IN THE DISTRICT COUR T OF THE SIXTH JUDICIAL DISTR ICT OF THE STATE OF
IDAHO, IN AND FOR THE COUN T OF BANN OCK MAGIS TRATE DIVISION

MEDIC AL RECO VERY SERVICES, LLC,
an Idaho Limited Liability compa ny

Case No. CV-2016-2442-OC

Plaintiff,
vs.
SOLO MON GEPFORD,

MOTIO N IN OPPOSITION TO
PLAINTIFF'S MOTIO N FOR
RECONSIDERATION

Defendant.

Comes now, the Defendant, Solomon Gepford, for himse lf alone, and hereby
submits this Motio n in Opposition to Plaintiff's Request for Reconsideration.

INTRODUCTION
This motio n is made on the grounds that the Defendant has ·and continues to
dispute the allegations that Mr. Gepford received notices from MRS. IN Fact by
MRS subm itting additio nal statements and Exhibits that actually contin ue to
suppo rt Mr. Gepford's claims that MRS had a wrong address and by their own
admission sent notices to a wrong address. Furthe rmore , they subm itted "Blank "
Notices to the court as "True and correc t copies" when in fact they are not true
and correct copies as can be shown in Mr. Gepford's Brief in suppo rt of the
Opposition of the motio n for reconsideration. So, for these reason's and the ones
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listed in defendants brief, the court is asked to deny the motion for
reconsideration.

DATED this 31st day of May, 2

CERTIFICATE OF SERVICE
I hereby certify that on MAY 31 sT, 2018, a true and correct copy of the foregoing Motion in Opposition To Plaintiff's request for Reconsideration was served by
placing a copy thereof in the U.S. Mail, postage prepaid, and addressed to: Bryan
Zollinger, attorney for the Plaintiff, at SMITH, Driscoll & Associates, PIie, 414 Shoup
Avenue, P.O. Box 50731, Idaho Falls, Idaho 83405.

s~lk};:f:riJJA\_/.

Page 149

·v
Solomon Gepford
96 Toponce Drive
Pocatello, ID 83204
208-540-0865
Defendant acting Pro-se
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNT OF BANNOCK MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho Limited Liability company

Case No. CV-2016-2442-OC

Plaintiff,
vs.
SOLOMON GEPFORD,

BRIEF IN SUPPORT OF THE
OPPOSITION OF THE MOTION
FOR RECONSIDERATION

Defendant.

I.

INTRODUCTION
This Court denied a motion for Medical Recovery Services attorney's fees on

May 8th, 2018 after the case had been remanded back to the Magistrate Court from an
appeal to the District Court. The Plaintiff sought attorney's fees under Idaho Code
Sections 12-120(1) and 12-120(3).
The Defendant, Solomon Gepford, respectfully request that this court deny the
request for reconsideration on the grounds that Idaho Code Sections 12-120(1) and 12120(3) has already been addressed by way of multiple hearings, court decision or court
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orders and Plaintiffs request for attorney's fees were denied by sound legal judgement
of law.

II.

DEFENDANT DID NOT RECEIVE WRITTEN NOTICE BEFORE THE
ACTION WAS FILED AND NEVER HAD A COMMERCIAL CONTRACT OR
BUSINESS RELATIONSHIP WITH MEDICAL RECOVERY SERVICES, SO
THEREFORE, THE PLAINTIFF IS NOT ENTITLED TO ATTORNEY'S FEES.

A.

Idaho Code Section 12-120(1) requires that written demand be made on the

Defendant 10 days before a case is filed in court. And Defendant has repeatedly shown
previously by way of the Plaintiff's own documents that they did NOT have the correct
address in order to meet the requirements of this code.
Furthermore, the Plaintiff has submitted "NEW' evidence, that they had
access to all along, but failed to present at other hearings and thru previous motions,
by way of a Declaration of Taylor Lugo and his attached Exhibit "A" - "are true and
correct copies of notices sent to the defendant by Medical Recovery Services,

LLC." and "These notices were mailed to 538 E. Holliday St., Pocatello, ID
83201." Solomon Gepford NEVER lived at 538 E. Holliday st. (He lived at 538 E.
HALLIDAY - NO "O"), so therefore again by the plaintiff's own evidence and
statements -they continue to confirm that they had the wrong address all along and
therefore the defendant could not have received them.
Four "Notices" were submitted in Taylor Lugo's Declaration, but again under
penalty of perjury, he declares that these notices are true and correct. I would ask the
court to review these Exhibits closely. They are clearly not "true and correct copies" they do not have any information, that pertains to the defendant, Solomon Gepford.
There is not even his name on the notice, an address to where the notices were sent,
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no account numbers, no balance, no description for what the notice was for, and there
seems to be evidence that the notices have been redacted by way of white out and
black marker. If One looks closely, the dates on the Notices can be seen thru the black
marker and were: Two on December 9th , 2016, one on December 20th , 2016 and the
last notice was dated December 28th , 2016. Plaintiff's attorney Bryan Zollinger states
in his Brief in support of Motion for Reconsideration, that "In this case, the Declaration
of Taylor Lugo and the attached exhibits show that demand letters were sent to Mr.
Gepford on 2/29/2016, 3/30/2016 and 6/14/2916 and that no return mail was received.
"My question to the court would be if the "true" but blank copies of the notices were
sent on these dates to Mr. Gepford, as Mr. Zollinger suggest, then how come the
dates were redacted and show dates in December 2016? This is well after the case
was filed in August of 2016 and therefore, they didn't send notices 10 days before the
action was filed.

Also, on one of the Notices the Client Name was not redacted but

shows: "lntermountain Emergency Physicians", clearly this was not meant for Mr.
Gepford as his original Creditor was Valley View Anesthesia tyVA) and leads one to
believe that the exhibits have been falsified.
Additionally, Exhibit "B" of the Declaration of Taylor Lugo, also verifies that
Medical Recovery Services LLC (MRS), in their own "Account Notes" as having the
address as 538 E HOLLIDAY not Halliday. Mr. Zollinger (plaintiffs attorney) states in
his Brief for reconsideration that "From the exhibits attached to Lugo's affidavit, it is
clear that MRS had the correct address and notices were sent to the correct address ...
"so how can the attorney make these claims, when it is very clear that the very exhibits
and evidence they are talking about shows the wrong address. Furthermore, Mr.
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V
Zollinger continues to say" From the file, it appears that the only time the incorrect
address was used was in a letter counsel for MRS sent to Mr. Gepford after the lawsuit
was served and in response for documentation from Mr. Gepford. ", which suggest that
if they had the address wrong in MRS files, and blank Notices were sent to a
nonexistent address, then the plaintiff clearly didn't meet the requirements of I.C. 12120(1) and the court should deny the plaintiffs motion for reconsideration. Defendant
also ask for possible sanctions for falsification of Evidence as related to the
Declaration of Taylor Luge's "Exhibit A "as "true and correct copies of notices sent to
the defendant by Medical Recovery Services, LLC. "as these are clearly NOT True
copies of Notices as they have been redacted and altered.

B.

The Magistrate Court was correct when it stated "This Court is of the opinion

that medical treatment provided by a physician to a patient could not be for anything
other than a personal purpose. Therefore, Idaho Code 12-120(3) does not allow for the
award to attorney's fees to this plaintiff. "Clearly Anesthesia services provided by Valley

View Anesthesia (VVA) for surgery is not "Commercial'' in nature and clearly for
"personal purposes", so therefore I.C. 12-120(3) does not apply when any transaction
is for personal purposes. Therefore, Soignier v. Fletcher is not relevant to this case as it
related to a commercial transaction and not a personal purpose.
Furthermore, defendant would claim that MRS is a nonparty to any transactions
the defendant may have had with Valley View Anesthesia, and as such would not
trigger the commercial transaction portion of I. C. 12-120(3), as there was no direct
commercial dealings, negotiations for services of a commercial nature between MRS
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and the defendant (the Litigants in this case), and as such I. C. 12-120(3) would
again not apply. Thus was upheld in Erickson v. Flynn, 64 p. 3d 959, 965, 148 Idaho
430, 436 (Idaho Ct. App. 2002) and again when The Supreme Court illustrated this
principle in Great Plains Equipment, Inc v. Northwest Pipeline Corporation.,36 P. 3d
at 223, 136 Idaho at 472.

Ill.

MRS IS NOT ENTITLED TO COST AND ATTORNEY FEES

The Court expressed "the Court is hard pressed to find that either party
prevailed to any significant extent, and the Court declines to do so.", and as such
MRS can not claim they are the prevailing party and have a right to cost and fees.
Furthermore, the fact is the defendant has always maintained that he never
received any notices from MRS prior to the action being filed, and it is proven by
plaintiffs own exhibits, they never had the correct information on their files to send a
demand notice to the right address, therefor Mr. Gepford could not have received
any notices if they had the incorrect address, so yes there is a dispute in this matter,
and since they were sent to the wrong address, Mr. Gepford did not receive them as
he previously testified to.

IV.

MRS IS NOT ENTITLED TO PREJUDGEMENT INTEREST

Since the Court decided that neither party prevailed to any significant extent, it only
stands to reason that MRS should not be entitled to prejudgment interest, since they
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asked for a $0-dollar summary judgement. The fact that Mr. Zollinger submitted a
Amended Affidavit and stated he made a typo, should not be a matter of
reconsideration, as he never objected to it or corrected it at any time prior to this
Decision and order, despite additional hearings, motions and opportunity. Idaho code
section 28-22-104 is not applicable to this case, because:
1.

Interest on a $0 (zero dollar) judgement is still $0 dollars

(zero dollars).

2.

Original Creditor - Valley View Anesthesia Services took full

payment and never had any interest added to their bill. Mr. Gepford paid

on his account with WA in full after MRS failed to validate the debt
even though the request was made by phone, and a Validation
letter request was sent to MRS immediately after being served. Mr.
Gepford has always maintained that he never had an account,
contract or any services provided by MRS, and therefor when the
plaintiff asked for a summary judgement of $0 dollars as well as $0
for interest, this made sense as he had no dealings with them.
3.

Plaintiff admitted in transcript Tr., Vol.1 p4 L23-25 & p SL 1-8

to the court that they could not ask for prejudgment interest due to
their inability to accurately calculate prejudgment interest in court, at
which time the Judge made an acknowledgement to it.
4.

Plaintiff asked for nothing or $0 so the judge granted his

motion.
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Because MRS asked for a award of $0 in interest then amended it should
have not barring on this case. The Facts are the same, MRS failed to
send notices to a correct address, so therefore the plaintiff could not have
known of any alleged debt and with MRS's failure to validate the debt,
forced Mr. Gepford to contact WA, and pay them in full, so therefore the
court should again deny the plaintiff's request for prejudgment interest
fees.

V.

CONCLUSION

Defendant feels the Court made the correct decision all along. As for the reason
mentioned above and from the courts previous findings, decision and order, on this
matter the defendant respectfully ask the Court to deny the motion for reconsideration
and deny any request for cost, attorney's fees and prejudgment interest. Defendant also
respectfully ask the court to look into sanctions again the plaintiff due to the fact they
submitted false and misleading Exhibits as mentioned above.
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DATED this 31st ay of May,

CERTIFICATE OF SERVICE
I hereby certify that on MAY 31 sr, 2018, a true and correct copy of the foregoing Motion in Opposition To Plaintiff's request for Reconsideration was served by
placing a copy thereof in the U.S. Mail, postage prepaid, and addressed to: Bryan
Zollinger, attorney for the Plaintiff, at SMITH, Driscoll & Associates, PIie, 414 Shoup
Avenue, P.O. Box 50731, Idaho Falls, Idaho 83405.

Solomon Gepford
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Time

l

l
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I
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of Plaintiff and Defendant appeared SRL;

*
.

.
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i
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response
02:57:32 PM Def.
Gepford

.................................................................................................................................................................................................................................................................................................................................................................................................................................................................................................................................................................................................................................................................................................................................................................
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03:07:32 PM PA
Zollinger

O3: O8: 45 PM . COLI rt

ldiscussion w·ith. .Def~···Gepfo·rci;····as··"io···P·re-j udg...i.n"t°Eiresi·coiirt···s"tio·u"i"cf"ti"iive·······················. .
granted pre-judgment interest; court not convinced plain is entitled under
statute to atty fees and costs; court will grant application for pre-judgment
interest and deny motion for reconsideration for atty fees; Bryan to submitt

1
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I. recess
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Medical Recovery Services LLC
Plaintiff,
vs.
Solomon Gepford
Defendan t.
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MINUTE ENTRY & ORDER

----------)

The above-en titled matter came on for hearing on Plaintiff s Motion for Reconsid eration.
The Honorabl e Steven A Thomsen presided. Attorney Bryan Zollinger appeared on behalf of
Plaintiff and Defendan t Solomon Gepford appeared as a Self-Rep resented Litigant.
The Court heard oral argument from the parties and orders as follows:

IT IS HEREBY ORDERED that Plaintiff s Motion for Reconsid eration is DENIED
and attorney for Plaintiff shall prepare an Order and Judgmen t for the Court's signature .

IT IS SO ORDERED.
DATED this Monday, July 02, 2018

STEVEN A THOMS N
SIXTH DISTRIC T MAGIST RATE JUDGE
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CERTIFICATE OF SERVICE
I certify that on Monday, July 02, 2018 I served a true and correct copy of the foregoing
MINUTE ENTRY & ORDER on the person(s) listed below by hand-delivery or mail with
correct postage.
BRYANN. ZOLLINGER
PO BOX 50731
IDAHO FALLS ID 83405
SOLOMON GEPFORD
96TOPANCE
POCATELLO ID 83204

Robert Poleki
Clerk of the District Court

Deputy Clerk
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LL-~c.,,.
Bryan N. Zollinger, Esq. /SB# 8008
SMITH, DRISCOLL & ASSOCIATES, PLLC
2018 JUL
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731
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Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRAT E DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-16-2442
Plaintiff,

ORDER ON ATTORNEY 'S FEES,
COSTS, AND PREJUDGMENT
INTEREST

vs.
SOLOMON GEPFORD,
Defendant.

THIS CAUSE having come up regularly for Hearing before the Court on April 9, 2018
on this Court's Order for Further Proceedings and Plaintiffs Motion for Reconsideration on July
2, 2018 and the Court having considered the brief and records filed herein and having hearing
and considered oral argument from counsel, and otherwise being fully advised in the premises:
NOW, THEREFORE , it shall be the order of this Court and it is hereby ordered:
That plaintiffs memorandum for award of attorney's fees and costs is DENIED; and
That plaintiff's motion for award of prejudgment interest is GRANTED.
JUL 12 2018
MADE AND ENTERED this _ _ _ day of _ _ _ _ _ _, 20_ _

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\l 80703 Interest and Fees #2.docx
Page 161

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I am the clerk of the above entitled court, and that on the
:: ii

'-JUL

1 ·')

IL

!)!\1
L.U I·

'8'

_ _ day of _ _ _ _ _ _ _ _, 20_ _... I served a true and correct copy of the foregoing

ORDER ON ATTORNEY'S FEES, COSTS, AND PREJUDGMENT INTEREST on the
persons listed below by mailing, with the correct postage thereon, or by causing the same to be
hand delivered.

Persons Served:
)OU.S. Mail
[ ] Facsimile Transmission
[ ] Hand Delivery
[ ] Overnight Delivery

¥

U.S. Mail
[ ] Facsimile Transmission
[ ] Hand Delivery
[ ] Overnight Delivery

Bryan N. Zollinger, Esq.
SMITH, DRISCOLL
& ASSOCIATES, PLLC
P.O. Box 50731
Idaho Falls, Idaho 83405
Solomon Gepford
96 Toponce Dr.
Pocatello, Idaho 83204

Clerk of the Court
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Bryan N. Zollinger, Esq. /SB # 8008
SMITH, DRISCOLL & ASSOC IATES , PLLC
2018 JUL 12
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731

4

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION
MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case.No. CV-16-2442
Plaintiff,
JUDGMENT

vs.
SOLOMON GEPFORD,
Defendant.
JUDGMENT IS ENTERED AS FOLLOWS:
The plaintiff recover from the Defendant(s) Solomon Gepford the sum of
$

{82. (o(o

said amount being itemized as follows, to wit:

A. Principal

$0

B. Prejudgment Interest to the date of this pleading.
(See Affidavit of Bryan N. Zollinger)
C. Prejudgment interest from date of this pleading to
the date of signing the Judgment at a per diem rate of
$0.136.

$ 132.66

D. Attorney's Fees

$0

E. Costs

$0
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$- 0.00

E. Less Payments

F. TOTAL
Interest shall accrue on the total amount of this judgment at the rate provided by
law, and execution may issue on this judgment.
·_; 1,1
j UL

/, ,·,

-

2U-i6
__... 20_ _.
_
_
_
_
DATED this _ _ _ day of _
:

c.

Honorable MAGISTRATE Judge

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I am the clerk of the above entitled court, and that on the
..•LJ!I
\!

V

L

"I r·,/

'-

.· I:.'~

~
'I,,.

'I<

-

(.U; iJ

___ day of _ _ _ _ _ _ 20_ _. I served a true and correct copy of the foregoing
JUDGMENT on the persons listed below by mailing, with the correct postage thereon, or by
causing the same to be hand delivered.
Persons Served:
~U.S. Mail
[ ] Facsimile Transmission
[ ] Hand Delivery
[ ] Overnight Delivery

~U.S.Mai l
[ ] Facsimile Transmission
[ ] Hand Delivery
[ ] Overnight Delivery

Bryan N. Zollinger, Esq.
SMITH, DRISCOLL
& ASSOCIATES, PLLC
P.O. Box 50731
Idaho Falls, Idaho 83405
Solomon Gepford
96 Toponce Dr.
Pocatello, Idaho 83204

Clerk of the Court
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Solomon Gepford
96 Toponce Dr.
Pocatello, ID 83204
208-540-0865
Defendant acting Pro-se
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNT OF BANNOCK MAGISTRATE DIVISION

Medical Recovery Services, LLC,
an Idaho Limited Liability company,
Plaintiff,
Vs.
Solomon Gepford
Defendant,

)
)
)
)
)
)
)
)
)

Case No. CV.2016.2442.OC

MOTION TO CORRECT
JUDGEMENT AMOUNTS FOR
PREJUDGEMENT INTEREST

· Comes now, the Defendant, Solomon Gepford, for himself alone, and hereby
submits this Motion to ask the court to correct the judgement amounts for
Prejudgment interest as they were calculated incorrectly.

INTRODUCTION
On July 12, 2018 the Court granted Plaintiff's Attorney's request for Prejudgment
Interest after a hearing was held on July 2nd, 2018. At the hearing the amount of
prejudgment interest was determined to be calculated from the date of service
for Valley View Anesthesia (November 6th , 2015), until the defendant paid their
bill in full (August 16th, 2016). However, the Plaintiff's Attorney has submitted
something different and with the incorrect calculations of the number of days and
amounts, which the Court has signed. The defendant believes this to be a mistake
in calculations or an oversite. This motion is to respectfully ask the court to
correct those mistake.
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Facts of the Case
•
•
•

•

The Original Creditor Valley View Anesthesia (vva) was owed $416 in
November 6th, 2015.
Original Creditor (vva) was paid in full on August 16th, 2016, less than a year
after the service.
The date of the original service -November 6th, 2015 up to Aug. 16th 2016,
which was when the bill was paid in full, IS NOT 370 days as claimed by the
Plaintiffs in their Exhibit B and in the Affidavit of Brian Zollinger and the
Amended Affidavit of Brian Zollinger. It is in fact only 284 days, however, the
plaintiff's interpretati on of Idaho Code section 28-22-104(1) that was
submitted in the Amended Affidavit of Bryan Zollinger stated the days should
be calculated from Feb. 6th 2016 (allows for the 3 months after the bill to
start interest per code) not from November 6th 2015 date of service as Exhibit
B suggest. The correct number of day would be 192 days. Calculations shown
below.
The Court did not conclude in the hearing of July 2nd, 2018, that additional
Prejudgmen t ;·nterest would occur as additional fees in the amount of
$132.66. This was added by the Plaintiffs attorneys after the fact. Also, the
amounts are not itemized or correct, so the defendant ask that these be
denied. If this is allowed the Defendant would be double charged for
interest, additional charges would be assessed after the bill was paid and
this charge would not meet the standards of Idaho Code 28-22-104 (1).

STANDARD OF REVIEW
According the Plaintiffs Attorney's Affidavits, he is able to collect the interest
based on Idaho Code Section 28-22-104 (1) which states in part:
28-22-104. LEGAL RATE OF INTEREST. (1) When there is no express
contract in writing fixing a different rate of interest, interest is
allowed at the rate of twelve cents (12¢) on the hundred by the year
on:
2. Money after the same becomes due.
6. Money due upon open accounts after three (3) months from the date
of the last item.

However, if the court finds this section applies to it's judgement, then the
Plaintiff's calculations are not correct. -
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A. Plaintiff's Attorney suggested that from November 6th , 2015 (date of
service) to August 16th , 2016 (date of payoff of original creditor) is 370
days as shown in Exhibit B. It is unclear as to how Plaintiff came up with
370 days. But, if plaintiffs calculations are based on giving the Three (3)
months as stated in subsection 6 above as suggested, then it would be
logical that the time frame for calculating the prejudgme nt interest would
start 3 months after the service date of November 6th 2015. This would
then be February 6th , 2016. Thus, the calculation of days would be from
February 6th , 2016 to August 16th , 2016 which is only 192 days.
B. So, the calculations of prejudgme nt interest should be as follows based on
Plaintiff's assumptions of law:
a. $416 (original amount) X (times) 12% interest (twelve percent per year)
= $49.92 for a full years interest. But since it was only 192 days we have
to break it down further. $49.92 / (divided] by 365 (days in a year) =
.136767123 3 (daily rate).
b. 192 days X (times) .1367671233 (daily rate)= $26.259
c. $26.259 is the amount that would be prejudgme nt interest from Feb,
6th , 2016 to the time the original bill was paid on August 16th , 2016,
based on Idaho code 28-22-104(1) 6.
However, the defendant feels that Idaho Code Section 28-22.;.104 (2) should apply
and not Section (1), since this was the interest that was given by judgement only,
as there was no open account as the defendant has repeatedly stated.
The legal rate of interest on money due on the judgment of
(2)
any competent court or tribunal shall be the rate of five percent
(5%) plus the base rate in effect at the time of entry of the
judgment. The base rate shall be determined on July 1 of each year
by the Idaho state treasurer and shall be the weekly average yield
on United States treasury securities as adjusted to a constant
maturity of one (1) year and rounded up to the nearest one-eighth
percent (1/8%). The base rate shall be determined by the Idaho state
treasurer utilizing the published interest rates during the second
week in June of the year in which such interest is being calculated .
The legal rate of interest as announced by the treasurer on July 1
of each year shall operate as the rate applying for the succeeding
twelve (12) months to all judgments declared during such succeeding
twelve (12) month period. The payment of interest and principal on
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each judgmen t shall be calcula ted accordi ng to a three hundred
sixty-f ive (365) day year.

A. Idaho Rate as determi ned by Idaho Treasure is:
,~.?.,,.~?,'~-.~'i•:::·:yr::;:·:,·•:,:::.·:·-;;•-·:---:::,~:-~-:-:-':;':;-:._~~~.:M:·:·:··:·.,:-:~--'-·~-·. _'. ,._,. ,~··.":·.~·:~· . ., ::•,,-·• •:--,···/·:··_ ·--· -.. . . . . :•-_· . .•-:·:•.----:-·_, --· ., ,_ -:' .-•·t-"-:··-··:• .. :-:·. -v"<-: :-··:"".-.:--:,c-.•:;-._f:,.:~.-:;·,~:···... ~ -.·:·'":-';.--;·.:·~---;._~-...'t'·::•-:._;. -.:-·-•---~..;:,::··.•;.•--.. , -,->-:--.:-:··'.•,·"'"·

"'.--- -----~·-';·. ·: ........ ·-c..-.••···'··~-,-•.--:••· ._,...... _. .-.,.·"-:· -~ ...... ,---~~ ,_ ·----·--:" __, .. ---~. :- -:_- ... ,,--.• ..;, __•__ ..---'..•.'•·-···-···--- ..... - ..

B. Plus the 5% addition al amount as stated in section (2) of the code above:
7.375% plus 5% = 12.375% interest .
C. $416 (amoun t of bill) x 12.375% (interes t) = $51.48 per year. $51.48 /
{divided ) by 365 days= .141041 as the daily interest rate.
th
1. If the court decides to calculate from the date of service {Nov. 6 ,
2015) to when the paymen t was made (Aug. 16, 2016) that would be
a total of 284 days. So the paymen t would be: . 141041 daily rate X
284 days = $40.05.

This is the only way to get prejudg ment interest per code. Either way the
amount s do not equal the request ed amount s of $50.60 and $132.66 for a total
of $182.66 in interest that the plaintiff was claiming on the Judgem ent that was
signed by the court on July 12, 2018.
Further more, when a mistake is made after a Judgement the court can fix the
mistake under I.R. C.P. 60 (a), which states in part:
(a) Corrections Based on Clerical Mistakes; Oversights and Omissions. The
court may correct a clerical mistake or a mistake arising from oversig ht or
omission whenev er one is found in a judgem ent, order, or other part of
the record. The court may do so on motion or on its own, with or without

notice.
A mistake was made, and the defenda nt respect fully ask the court to correct the
issues as stated herein.

ARGUMENT
I. The amount the Plaintiff uses in Exhibit B is based on 370 days (believed to
be from Nov. 6th 2015 - date of service to when the amount was paid off in
August 16th, 2016 - as shown above. The Defendant has no way of knowing
how the plaintiff came up with that number of days.), not the actual
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amount of days of 192 (as discussed above). Thus the amounts were not
itemized nor correct when the court signed the judgement. And therefore,
should be changed to the correct amounts as stated above.
II. The additional amount the Plaintiff was asking for $132.66, has not been
itemized and explained to where this amount came from, and therefor is in
dispute.
a) The amount is excessive and abusive. They are asking for prejudgment
interest from the time the Pleading was filed July 12th , 2016 until
Judgement was signed by the court on July 12th 2018. Which equals 730
days, and again would not be correct with their claimed interest rate of
.1367568 x (times) 730 days =$99.83 not the $$132.66 they were asking.
BUT Again, both interest rate and number of days are not correct.
b) Furthermore, they are asking for interest for a bill that was paid in full in
2016 yet they want to still collect interest on a zero balance, after the
bill was paid, until the judgement was signed in July 12, 2018. This is
certainly abusive, to ask for additional interest for days after the debt
had a zero dollar balance. Plus ask for the original interest per code then
add additional interest that would charge the defendant twice, plus
interest after the debt had been paid. (Interest on $0 dollars is $0. ) This
should be denied as the rules mentioned above does not allow for the
additional interest added in the way the plaintiff has submitted it. This
amount should be denied and corrected on the Judgement.

CONCLUSION
For the reasons set forth above, Defendant Solomon Gepford, respectfully
ask that this court to correct the amounts of prejudgment interest to either
$26.25 or $40.05 depending on how Idaho Code Section 28-22-104 is
applied by the court. However, the Defendant feels that by code - Section
2 should apply in this case, as there was no open contract ever with MRS
(the plaintiff) as the defendant has repeatedly claimed.

DATED this

ti

ft\

day of July , 2018
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CERTIFICATE OF SERVICE

, 2018, a true and correct copy of the
I hereby certify that on July I~,
foregoing- MOTION TO CORRECT JUDGEMENT AMOUNTS FOR
PREJUDGEMENT INTEREST was served by placing a copy thereof in the U.S.
Mail, postage prepaid, and addressed to: Bryan N. Zollinger, attorney for
the Plaintiff, at SMITH, Driscoll & Associates, PIie, 414 Shoup Avenue, P.O.
Box 50731, Idaho Falls, Idaho 83405.
IA~

Solomon Gepford
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Solomon Gepford
1458 Lakeview Dr. #86
Pocatello, ID 83201
208-540-0865

... ~ ·; \./
. . .· ....-. I '. I;...... f
.

'

'

_, -·I-, '

2018 JUL 19 AM 11: 29
~PUTYCLERK

Defendant acting Pro-se

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNT OF BANNOCK MAGISTRATE DIVISION

Medical Recovery Services, LLC,
an Idaho Limited Liability company,
Plaintiff,

)
)
)
)
)
)
)
)
)

Vs.
Solomon Gepford
Defendant,

Case No. CV.2016.2442.OC

NOTICE OF HEARING

PLEASE TAKE NOTICE that Solomon Gepford, the defendant will call up for
hearing its MOTION TO CORRECT JUDGEME~T_AMOUNTS FOR PREJUDGEMENT
INTEREST ON
it}2018, at
30 pm.
at the BANNOCK Courthouse, 624 E. Center St. Pocatello, Idaho.

Sep~

/6

z:

DATED this~ day of July, 2018
Signature:

&..,/4.....___, ~~
So omon Gepford
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CERTIFICATE OF SERVICE

·tf'rl:i--- ,

I hereby certify that on July
2018, a true and correct copy of the
foregoing - NOTICE OF HEARi G was served by placing a copy thereof in the U.S.
Mail, postage prepaid, and addressed to: Bryan N. Zollinger, attorney for the
Plaintiff, at SMITH, Driscoll & Associates, Pile, 414 Shoup Avenue, P.O. Box 50731,
Idaho Falls, Idaho 83405.

Solo:;,on Gepford
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Bryan N. Zollin ger /SB# 8008
SMITH, DRIS COL L, & ASSO CIAT ES, PLLC
414 Shoup Ave.
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731
Attorneys for Plain tiff
IN THE DIST RICT COU RT OF THE SIXT H JUDI CIAL DIST RICT OF THE STAT E
OF IDAH O, IN AND FOR THE COUN TY OF BAN NOC K
MAG ISTR ATE DIVI SION

MED ICAL RECO VERY SERV ICES , LLC,
an Idaho limite d liability comp any,
Case No. CV-2 016-2 442-O C
Plaintiff,

NOTICE OF NON-OPPOSITION TO
TO
MOTION
DEFENDANT'S
CORRECT JUDG MEN T AMOUNTS
FOR PREJUDGMENT INTEREST

Vs.
SOLO MON GEPF ORD,
Defen dant

COM ES NOW the plaintiff, Medical Recov ery Services, LLC, by and through
Bryan N. Zollinger, Esq., of the firm Smith, Drisc oll & Associates, PLLC , its attorney of
record, and notifies the Court the plaint iff has no oppos ition to the defen dant's Motio n to
Correct Judgm ent Amou nts for Preju dgme nt Interest.
The piaint iff made an error in calculation and has includ ed an Amen ded Judgment,
with the correc t calculations, to be entered.

DATED: July 26, 2018

SMIT H, DRIS COLL & ASSO CIAT ES, PLLC

.
meys

ger, Esq.
r Plaint iff

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\180726 Notice of Non-Opposition to
Defendant's Motion to Correct Judgment Amount.docx
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CERTIFICA TE OF SERVICE

I HEREBY CERTIFY that on July 27, 2018 I served a true and correct copy of
the foregoing NOTICE OF NON-OPPOSITION TO DEFENDAN T'S MOTION TO
CORRECT JUDGMENT AMOUNTS FOR PREJUDGMENT INTEREST on the

persons listed below by mailing, with the correct postage thereon, or by causing the same
to be hand delivered.
Persons Served:

[
[
[
[
[

]
]
]
]

U.S. Mail
Facsimile Transmission
Hand Delivery
Overnight Delivery
Email

Solomon Gepford
96 Topance Dr.
Pocatello, Idaho, 83204

ollinger

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\180726 Notice of Non-Opposition to
Defendant's Motion for Reconsideration.docx
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Bryan N. Zollinger, Esq. /SB# 8008
SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731

'--

.-.. .

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION
MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-16-2442
Plaintiff,
AMENDED JUDGMENT

vs.
SOLOMON GEPFORD,
Defendant.

AMENDED JUDGMENT IS ENTERED AS FOLLOWS:
The plaintiff recover from the Defendant(s) Solomon Gepford the sum of
$ ,21,

,,,,-

. g~

said amount being itemized as follows, to wit:

A. Principal

$0

B. Prejudgment Interest to the date of this pleading.
(See Affidavit of Bryan N. Zollinger)
C. Prejudgment interest from date of this pleading to

the date of signing the Judgment at a per diem rate of
$0.136.
D. Attorney's Fees

$0

E. Costs

$0

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\ 180726 Interest and Fees #3 .docx
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u
$- 0.00

E. Less Payments
$

F. TOTAL

2',.

z..,-

Interest shall accrue on the total amount of this judgment at the rate provided by
law, and execution may issue on this judgment.
~

DATED this

/0

A

,,.

day of

>0,a:r:

,20£.

Honorable MAGISTRAT Judge

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I am the clerk of the above entitled court, and that on the
___ day of

SEP 1 0 2018

, 20 __. I served a true and correct copy of the foregoing

AMENDED JUDGMENT on the persons listed below by mailing, with the correct postage
thereon, or by causing the same to be hand delivered.
Persons Served:

1/1
1]

U.S. Mail
Facsimile Transmission
[ ] Hand Delivery
[ ] Overnight Delivery

Bryan N. Zollinger, Esq.
SMITH, DRISCOLL
& ASSOCIATES, PLLC
P.O. Box 50731
Idaho Falls, Idaho 83405

f./f U.S. Mail

Solomon Gepford
96 Toponce Dr.
Pocatello, Idaho 83204

1 ] Facsimile Transmission
[ ] Hand Delivery
[ ] Overnight Delivery

Clerk of the Court

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\ 180726 Interest and Fees #3 .docx
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District Court
Case
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Bryan N. Zollinger, #8008
SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731

(

i
f .......

',rt"\
~:::()

Attorneys for Plaintiff

·"",(·•:->"

/

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION
MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-2016-2442-OC
Plaintiff,
NOTICE OF APPEAL

\

(J

t_,-d-"~ .d_ ~

Vs.

.

··•

SOLOMON GEPFORD
Defendant.

TO THE ABOVE NAMED RESPONDENT:
NOTICE IS HEREBY GIVEN THAT:

1.

The above-named appellant, MEDICAL RECOVERY SERVICES, LLC, an

.

Idaho limited liability company, appeals against the above-named respondent, SOLOMON
GEPFORD, to the District Court of the Sixth Judicial District of the State of Idaho, in and for the
County of Bannock from that certain Judgment entered by Magistrate Judge Steven A. Thomsen,
presiding over the Magistrate Court of the Sixth Judicial-District of the State of Idaho, in and for
the County of Bannock filed with the Court August 10, 2017 and from the Minute Entry and
Order Denying Motion for Attorney Fees and Costs filed with the Court January 30, 2017.

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\170912 Notice of Appeal.docx

Page 178

I
a

V
Pursuant to I.A.R. 11, the appellant has attached a copy of this/these appealable decision(s),
Order(s), and/or judgment(s).
2.

Appellant has the right to appeal to the District Court, and the decisions, orders,

and judgments described in paragraph 1 above are subject to appeal pursuant to Rule 1 l(a),
Idaho Appellate Rules.
3.

The issues which the appellant intends to assert in the appeal are the following:
a.

Did the Magistrate Court commit reversible error when it denied

Plaintiffs Motion for Award of Attorney's Fees and Costs?
b.

Did the Magistrate Court commit reversible error when it denied

Plaintiffs Motion for Award of Prejudgment Interest?
c.

Is Medical Recovery Services, LLC entitled to an award of attorney's fees

under I.C. 12-120(1), (3) and (5) and I.A.R. 41?
4.

There has been no order entered sealing any portion of the record in this case.

5.

The appellant requests the transcript from the fallowing hearings to be prepared

on appeal: Hearing on Motion for Interest and Fees held on January 23, 2017 and the Hearing on
Motion for Reconsideration held April 17, 2017.
6.

The appellant requests the following documents to be included in the clerk's

record in addition to those automatically included under Rule 28, Idaho Appellate Rules: The
entire MAGISTRATE court file.
7.

I certify:
(a)

That a copy of this notice of appeal has been served on the reporter;

(b)

That the appellate filing fee has been paid;

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\170912 Notice of Appeal.docx
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(c)

That service has been made upon all parties required to be served pursuant

to Rule 20, Idaho Appellate Rules.
DATED this

Ao-¥'" day of September, 2017.
SMITH, DRISCOLL & ASSOCIATES, PLLC

ry N. Zollinger
Attorneys for Appellant

CERTIFICATE OF SERVICE
r)

I HEREBY CERTIFY that on this

jl-,

!C]O

day of September, 2017, I caused a true and

correct copy of the forgoing NOTICE OF APPEAL to be served, by placing the same in a
sealed envelope and depositing it in the U.S. Mail, postage prepaid, or hand delivery, facsimile
transmission or overnight delivery, addressed to the following:
PARTIES SERVED:

[,U.S. Mail
[ ] Facsimile
[ ] Hand Delivery
[ ] Overnight Delivery

[vi" U.S. Mail
[ ] Facsimile
[ ] Hand Delivery
[ ] Overnight Delivery

Solomon Gepford
1458 Lakeview Dr. #86
Pocatello, ID 83201

Sheri Nothelphlm
Court Reporter
Bannock County Courthouse
624 E. Center St
Pocatello, Idaho 83201

linger

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\170912 Notice of Appeal.docx
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MEDIC AL RECO VERY SERVI CES, LLC,
an Idaho limited liability compa ny,
Case No. CV-16 -2442
Plaintiff,

JUDG MENT

vs.

L/D- f-D

SOLOM ON GEPFORD,
Defendant.

JUDGM ENT IS ENTER ED AS FOLLO WS:
The plainti ff recove r from the Defendant( s) Solomo n Gepford the sum of $0 said
amoun t being itemize d as follows, to wit:
A. Principal

$0

B. Prejudg ment Interest to the date of this pleadin g.
(See Affidavit of Bryan N. Zollinger)

$0

C. Prejudg ment interest from date of this pleadin g to
the date of signing the Judgm ent at a per diem rate of
$0.

$0

D. Attorn ey's Fees

$0

E. Costs

$0

'.

'

. l~-,.

{
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E. Less Paym ents

$- 0.00

F. TOTAL

$ 0

Intere st shall accru e on the total amou nt of this judgm ent at the rate provid ed by

~

Hono rable MAGISTRATE Judge

CERT IFICA TE OF SERV ICE
I HERE BY CERT IFY that I am the clerk of the above entitle d court, and that on the
_ _ day of _ _A_U_G_1_0_2_0_1~ 20 __ . I serve d a true and correc t copy of the forego ing

JUDGMENT on the perso ns listed below by mailin g, with the correc t posta ge thereo n, or by
causin g the same to be hand delive red.
Perso ns Serve d:

.S. Mail
] Facsim ile Trans missi on
] Hand Deliv ery
[ ] Overn ight Deliv ery

Bryan N. Zollin ger, Esq .
SMIT H, DRIS COLL
& ASSO CIAT ES, PLLC
P.O. Box 50731
Idaho Falls, Idaho 83405

.S. Mail
[ ] Facsim ile Trans missi on
[ ] Hand Deliv ery
[ ] Overn ight Deliv ery

Solom on Gepford
538 E. Hallid ay St.
Pocat ello, Idaho 83201

Clerk of the Court
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SIXTH DISTRICT COURT STATE OF ID~
,0
IN AND FOR THE COUNTY OF BANNOC~t:
MAGISTRATE DIVISION
,. ~
Medical Recovery Services, LLC

Plaintiff,

)

vs.

Case No: CV-2016-0002442-OC

)
MINUTE ENTRY AND ORDER

)
)
)
)

·solomon Gepford
Defendant.

-

~7

)
)

-

~

.....

--

---

The above-entitled matter was before the Court on Monday, January 23, 2017 for Plaintiff's
Motion for Award of ·Attorney's Fees and .Costs and Motion for Prejudgment Interest. The
Honorable STEVEN A THOMSEN pre&ided. ·Plaintiff appeared through counsel. Defendant
appeared in person as a pro se litigant

...
Oral argument was heard as to· the Motions.
I

• .I

The Court DENIED the Motion for

Prej~(!gment Interest and DENIED the Motion for Attorney Fees and Costs. ·
•

IT IS SO ORDERED·.
Dated:

•

•

I

'\

<

·•"

JAN 3 D 2011 ·~

STEVEN A THOMSEN
MAGISTRATE JUDGE

Copies mailed, postage pre..paid this date tc:
BRYAN N. ZOLLINGER
PO BOX50731
IDAHO FALLS ID 83405

--

-. .

SOLOMON GEPFORD
1458 Lakeview Dr #86
POCATELLO ID 83201

..
.• .

Robert Poleki
Clerk Of The Dj

'

.

...

MINUTE ENTRY ORDER

..

"

BOX-01/23/2017
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STATE OF IDAHO, IN AND FOR THE COU NTY OF BAN NOC K
Register#CV-2016-02442-OC
MED ICAL REC OVE R SERVICES, LLC, an
Idaho limited liability company,

)
)
)
)
)
)
)
)
)
)

Plaintiff,
-vsSOL OMO N GEPFORD,
Defendants.

ORD ER SETTING STATUS
CONFERENCE

A STATUS CON FER ENC E before Judge Stephen S. Dunn, District Judge, IS SET FOR
th
DAY OF NOV EMB ER, 2017 in courtroom 301 at the
20
THE
ON
P.M.
2
OF
R
THE HOU

Bann ock County Courthouse, Pocatello, Idaho.
DAT ED November 2, 2017.

STEP EN S. DUN N
District Judge

Case No. CV-2016-02442-OC
ORD ER SETTING STATUS CONFERENCE
Page 1
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CERTIFICATE OF SERVICE

.?

\)DY

,

2017, I
day of
I HER EBY CER TIFY that on the
served a true and correct copy of the foregoing document upon each of the following individuals
in the mann er indicated.
Brya n N. Zollinger
Smit h Driscoll & Associates

( ) U.S. Mail
(X) Email bnz@eidaholaw.com
( ) Hand Deliver
( ) Facsimile

Solo mon Gepford
1458 Lakeview Dr. #86
Pocatello, ID 83201

(X) U.S. Mail
( ) Email
( ) Hand Deliver
( ) Facsimile

DAT ED this ,.)

Deputy Clerk

Case No. CV-2016-02442-OC
ORD ER SETTING STATUS CONFERENCE
Page 2
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IN THE DISTRICT COUR T FOR THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BAN NOC K

Register #CV-2016-2442-OC

)
MEDICAL RECO VERY SERVICES, LLC, )
)
)
Appellant,
)
)
vs.
)
)
SOLOMON GEPFORD,
)
)
)
Respondent.

SCHEDULING ORD ER
ON APPEAL

Notice of Appeal having been filed herein and it appearing from the assignments of error
therein that a transcript of all testimony of the original hearings is required to resolve the issues
on appeal;
IT IS HERE BY ORDERED as follows:
( 1) The method of appeal shall be by judici al review of the record;
(2) That the Clerk of the District Court shall serve a copy of this Order upon all parties or
their attorneys;
(3) Thereafter, legal briefs shall be filed as follows, unless application is made in writing
for an extension of time prior to the time that brief is due:

Page 186

V

V

(a) Appellant MEDICAL RECOVERY SERVICES, LLC is to submit his
initial brief no later than December 11, 2017.
(b) Respondent SOLOMON GEPFORD will be-allowed seven (7) days
thereafter to submit a stipulation for the Court to use previously submitted
briefs as his reply brief; OR
(c) Respondent SOLOMON GEPFORD will be allowed so submit a reply
brief no later than January 2, 2018;
(d) Appellant, MEDICAL RECOVERY SERVICES, LLC, will then have 7
days to submit a response brief or otherwise notify the Court in writing
that the matter is fully submitted.
(4) Thereafter, the Court will set the matter for oral argument after notice to the parties.
(5) Failure of either party to timely comply with the above appellate process orders may
be grounds for such action or sanctions as the Court deems appropriate, which may
include dismissal of the appeal of Appellant, pursuant to IRCP 83(s).

IT IS SO ORDERED.
DATEDthis ~-tt,,,- dayof_..;;._N_ _ _ _ _ _,2017.

District Judge
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CERTIFICATE OF MAILING

\DY

,

2017, I
day of
I HEREBY CERTIFY that on the (1
served a true and correct copy of the foregoing documen t upon each of the following individua ls
in the manner indicated.

Bryan N. Zollinger , Esq.
SMITH, DRISCO LL & ASSOCI ATES, PLLC
P.O. Box 50731
Idaho Falls, ID 83405

( ) U.S. Mail
(X) Email bnz@eid aholaw.c om
( ) Hand Deliver
( ) Facsimile

Solomon Gepford
96 Topance
Pocatello , ID 83204

(X) U.S. Mail
( ) Overnigh t Delivery
( ) Hand Deliver
( ) Facsimile

The Honorabl e Steven A. Thomsen
Magistra te Judge
Bannock County Courthou se
Pocatello , ID 83201

( ) U.S. Mail
(X) Email
( ) Hand Deliver
( ) Facsimile

j
I
!

DATED this

22

day of

fu

, 2017.
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Bryan N. Zollinger /SB#: 8008
Jon M. Bonnesen /SB#: 10363
SMITH, DRtSCOLL & ASSOCIATES, PLLC
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P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731

Attorneys for Plaintiff

fN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF IDAHO, IN AND FOR
THE COUNTY OF BANNOCK
MAGtSTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
Idaho limited liability company,

an
Case No. CV-2016-2442-OC

Plaintiff/Appellant,
BRIEF IN SUPPORT OF APPEAL

vs.
SOLOMON GEPFORD,
Defendan t/ Appellee.
~

___
.......... .c ............. , ... _ •• _ _ _ _ _ _ _ _ _ _ _ _ ...,......................................................... _ _ _ _ _

-"·--·-·"·----··-··
_ _ _ _ ............ M/l/l..:,IJ#,l4•............. 4 ........... - - - - ~............ -. ......._, •• ,.1................ - · - - · - -.. - · · - -

STATEMENT OF CASE
This case arises out of a medical bill that defendan t Solomon Gepford failed to pay. Mr.
Gepford received anesthesi a services from Valley v;ew Anesthes ia {"VVA) but did not

balance on the bill until after Medical Recovery Services ("MRS

11
)

pay the

sued him. MRS is the

collection agency for VVA and filed the complain t seeking payment almost one year after Mr.

BRIEF IN SUPPORT OF APPEAL - Page 2
F:\CLIENT S\BDS\Co llections\M RS\Files\7 341.1483 9\Pleadin gs\17120 5 Brief in Support of
Appeal.docx
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Gepford received anesthesia services from VVA. Although the Magistrate Court granted
.surr,rnary judgment in favor of MRS, who is clearly the 11 prevailing party,n the Magistrate Court
refused to award

any costs, attorney's fees, or prejudgment interest.
SUMMARY OF FACTS AND PROCEEDINGS

On or about November 6,. 2015, Mr. Gepford, received anesthesia services from VVA. 1
Gepford admits that he received notice of the unpaid debt from VVA. 2 However, he did not
make

any payments for the anesthesia

services. Because Gepford

failed to make any payments

for the anesthesia services provided by VVA, WA assigned the account to MRS. 3

011 July 111 2016J MRS filed the Complaint seeking the principle amount then owing of
$416.00, costs, attorney}s fees, and prejudgment interest. 4 On August 21 2016, MRS served Mr.

Gepford a copy of the complaint and su1nmons. 5 After Mr. Gepford was served> he paid VVA
the principa( amount of $416~00 on August 18, 2016. 6 The next day on August 19, 2016, Mr.
Gepford filed an Answer to the Complaint. 7

On September 16, 2016, MRS filed a motion for summary judgment .. 8 MRS filed the
.
motion for summary judg1nent because MRS h~d no practical way to recover costs, attorney's
fees, and prejudgment rnterest. At the Octo_ber 24, 2016 hearing on the motion for sutnmary

See Affldavit in Support Of Motion for Summary Judgrnent, Exhibit "A/' Sept. 16, 2016.
2 Tr., Vol. I, p 9 L 11-24.
3 see Affidavit fn Support Of Motion For Summary Judgn1ent,
Sept. 16, 2016.
1

4 Id.

s See Affidavit o-f Service, Aug. 3, 2016.
6 See Affidavit ln Support Of Motion For Summary Judgment,
Exhibit '"A/' Sept. 16, 2016.
7 See Answer To Complaint, Aug. 19, 2016,,
·
~ See lv1otion for Summary Judg111ent, Sept. 16.. 2016.

BRIEF IN SUPPORT OF APPEAL- Page 3

.
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judgment,9 the Magistrate Court ruled in favor of MRS. 10 The Magistrate Court entered its

written order granting MRS' motion for summary judgment on December 1, 2016. 11
.

On January 23, 2017, the Magistrate Court held a hearing on whether to award MRS
prejudgment interest, costs, and

attorney s fees to MRS. 12 At that hearing, the Magistrate
1

Court never decided the "prevailing party issue'' and denied MRS attorney's fees becatJse (1)

MRS could not prove that it sent a 10-day demand letter to Mr. Gepford, which v,as disputed
and f/not proven in the affidavit on the motion for summary judgment" 1:\ and (2) "[MRS] would

have been entitled to something prior to when the bill was paidt but there's no proof that [MRS
sent a demand letter].n 14 The

Magistrate Court did not give any reasoning for the denial of

costs or prejudgment interest at that hearing, stating only, "You're not going to get

[prejudgment

interest J.n 15

On January 30, 2017, the Magistrate Court entered an order denying prejudgment
interest, costs, and attorney's fees. 16 On February 6, 2017, MRS timely submitted a motion for
reconsideratio n) and on April 17, 2017 the court held the hearing on the niotion. 17 At that

hearing, the Magistrate Court again denied all prejudgment interest, costs, and attorneyJs fees

~"""""""'"""""111~---..........,.,,:..,,,1a.\,,~--..- · - - - -........--...

See Notice of Hearing, Sept, 16, 2016.
:,J 5ee Order on Summary Judgn1ent, Dec . 1, 2016.
1 1. See Order on Summary Judgrnent, Deer 1, 2016.
11 See Notice of Hearing, Dec~ 1, 2016.
13 Tr., Vot I) p 17 L 7-12.
14 Tr., Vot. I, p 17 L 13-15.
1~ Tr., VoL I, p 14 L 1--2.~
Hi See l\~jnute Entry and Order1 Jan. 30, 2017.
17 See Notice of Hearing, Mar. 27, 2017.

9-

BRIEF IN SUPPORT O·F APPEAL - Page 4
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without making any specific findings except that the Magistrate Court said, "You may be right,

but J stiU ... don't believe that attorney s fees and costs are appropriatew ... n 1s On June 5,
1

2017, the Magistrate Court entered its order denying the motion for reconsideration. 19 O-n
August 10, 2017, the Magistrate Court entered Judgment:20 On September 20, 2017, MRS
timely appealed the Magistrate Court's decision denying any award of prejudgment interest,

costs, and attorney s fees. 21
1

I.

ISSUES ON APPEAL.

A.

DtD THE MAGISTRATE COURT COMMIT REVERSIBl.E ERROR WHEN IT DENIED
W~YWWW

¥

MRSAN~Wi~A~R~D~o~·F~C~O~ST~S?
DID THE-~--MAGISTRATE COURT COMMIT REVERSIBLE ERROR WHEN IT DENIED

MRS ..6N AWARQ PF ATTORNEY.S..f.EES UNDE~_l,C. 12--120·{~}?

C.

DID THE MAGISTRATE COURT COMMIT REVERSIBLE ERROR WHEN IT DENtED
MRS AN AWARD OF ST~TUTORY PREJUDGMENT INTEREST?

D.

1S MRS ENTITLED TO AN AWARD OF COSTS AND ATTORNEYS FEES ON APPEAL
UN.DER LA.Rr 40 AND 41?

u.
STANDARD OF REVIEW
The District Court should review this case under the same standard of revie\V as the
Supreme Court would review an appeal from a district court. Idaho Rule of Civil Procedure

--·-····""·...-..........-•-·------18

Tr., Vol. I, p 2.9 L 14-16.
19 See Order on Motion for Reconsideration, June 5, 201.7 ~

zc See Notice of Appeat Sept. 20, 2017.
21 See Notice of Appeal, Sept. 20, 2017.

BRIEF IN SUPPORT OF APPEAL - Page S
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83(u)(1} provides;

Upon an appear from the magistrate . s division of the district court, not
involving a trial de novo, the district court shall review the case on the record and
determine the appeal as an appellate court in the same manner and upon the
same standards of review as an appeal from the district court to the Supreme
Court under the statutes and law of this state, and the appellate rules of the
Supreme Court ..
Here, the first issue on appeal is the deniar of costs to the prevailing party. "The
determination as to the prevailing party in an action

is a matter committed to the sound

1
discretjon of the trial court . and the trial court s determination will not be disturbed absent an

abuse of that discretion." Noble v. Fisher~ 126

Idaho 885,

However, when an appeal involves issues of law} this

892 (1995); LR,C.P. 54(d)(l)(B).

Court exercises free review. Clements

1
Farms, Inc. v. Ben Fish & Son, 120 Idaho 185_, 188 (1991). The question of a trial court s

compHance with the rules of civil procedure relating to the recovery of attorney's fees or costs
is one of law upon which an appellate court exercises free review. Harney v. Weatherby✓ 116

tdaho 904,

906 (Ct~APP~ 1989). Here, the Magistrate Court did not determine whether MRS was

a prevailing party and therefore entitled to costs as a matter of right. Therefore, the Magistrate
Court's failure in this regard is an issue of la\lV over which this Court exercises free review.

rhe second tssue on appeal is the denial of attorney's fees. When reviewing the
decision of a court to award attorney1 s fees, appeUate courts apply an abuse of discretion
standard. Contrera.s v. Ruble, 142 Idaho 573, 576 (2006). l1owever, when the awarding of

attorney's fee depends on statutory interpretation, courts apply a different standard of review~
''The interpretation of a statute is a question of law over which this Court exercises free review.

BRIEF IN SUPPORT OF APPEAL - Page 6
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Where the language of a statute is unambtguous, the plain meaning of the statute will g·overn

and there is no need to consult extrinsic evidence/' Id.
The third issue on appeal is the denial of an award of statutory prejudgment interest~
Although a court has discretion to determine whether an amount claimed for prejudgment

interest is capable of mathematical computation, whether to award prejudgment interest after
this determination presents an issue of fa\,v for the court. Ross v. Ross, 145 Idaho 274, 277 (Ct.
App. 2007}. The

standard of review on questions of taw is free review. Ransom v. Topaz Mktg.,

l_P., 143 Idaho 641, 644 (2006).
IIL
..ARGUMENT

A.

MR.SIS ENTITLED AS A MATTER OF LAW TO AN AWARD OF COSTS .

1.

.MRS Is The.. ~revailing.Party And Entitled To Costs As f:\ Matter.Pf Right.

Rule 54(d}(1)(A) of the Idaho Rules of Civil Procedure states that "[.c]osts are allowed as

a matter of right to the prevailing party." tdaho Rule of Civil Procedure 54(d}(1)(B) states the
following in pertinent part: uln determining which party to an action is a prevailing party and

entitled to costs, the trial court must, in its sound discretion, consider the final judgment or
result of the action in relation to the relief sought by the respective parties.,, The
determination of the prevailing party is committed to the sound discretion of the trial court.

Odziemek v. Wesely, 102 Idaho 582 (1981). A party need not be awarded affi-rmative relief in

order to be the "prevailing party. Id; Crump v. Bromley, 148 Idaho 172 {2009),
1
}

BRIEF fN SUPPORT OF APPEAL - Page 7
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Here, the Magistrate Court never determi.ned whether MRS was a prevailing party.

However, MRS was the prevailing party because the

resutt of the action was that the Magistrate

Court granted sum-mary judgment in favor of MRS. 22 Moreover, Mr. Gepford paid VVA (the
assignor of MRS) $416.00 but only after MRS filed a complaint seeking that sum. 23 Although a

party need not be aviarded affirmative relief to be the "prevailing party/' here Mr. Gepford
paid 100% of the principle amount of the complaint.
While plaintiff has been unable to locate any Idaho case Jaw on this issue at least one
1

California case has held that a defendant cannot pay a plaintiff the amount at issue after filing
the complaint to prevent the plaintiff from being a ''prevailing party." In Joseph Magnin Co. v.

Schmidt, the debtor paid the bill on a retaH installment contract only after the creditor had flied
a complaint . 89 Cal. App. 3d Supp~ 7, 152 Cal_. Rptr. 523 (App. Dep't Super Ct. 1978). The sole

issue of the case was whether the creditor was entitled to attorney's fees and costs as the
"prevailing party" pursuant to statute. The trial court found that the creditor was not the

"prevailing party-'' and rendered judgment in favor of the debtor.

The court on appeal reversed the trial court holding that where the debtor paid the
creditor the balance due on a retail installment contract after the creditor filed the complaint to
recover the money due on the retail installment contract, the creditor was the "prevailing
party" and thus entitled to an award of attorney)s fees and costs from the debtor. Id. Although

22

See Order On sumn1ary Judgment, Dec . 1, 2016.
23 see Affidavit in Support Of Motion For Sun1mary Judgment, Exhibit '' A," Sept.
16; 2016.

BRIEF IN SUPPORT OF APPEAL ...... Page 8
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the precise issue in Joseph Magnin was framed a little differe ntly than here, the appella te
court's reasoning 1s spot on:
That neither law, equity, fairness nor justice require s that a defend ant debtor be
entitled to delay payme nt of a debt in circums tances such as these untif after a lawsuit

has been filed and thus defeat a plaintiff-creditor's entitlem ent to attorne y's fees and
costs . What respon dent seeks here is

not merefy a liberal interpr etation of section

1811.1 but an emasculation of its purpose to reward defend ants with good defense s
who risk sums for attorne y's fees and advance costs in behalf of those good defenses.

td. at 12.
SimHarly, the decision to reward a defendant who delays payment until after a
compla int has been filed "emasculates" the purpose of Rule 54(d)(l )(B) that allows a credito r to

file a compla~nt to recover what it is owed including prejudg ment interest, costs and attorne y's
. fees incurre d to

collect the debt. ·rhe Magistrate Court s decision here,. if allowed to stand,
1

would frustrate the purpos e of what it means to be a "prevai ling party.'' The Magistrate Court's
decisio n would also

encourage unnecessary litigatio n becaus e debtors would be incentiv ized

not to pay until a complaint is filed-a fter all, if the credito r does not file a compla int, the
debtor never has to pay, but if the cre-ditor sues, the debtor pays the credito r what the debtor

owed the credito r anyway w1thou t risk of paying the plaintiff's attorney>s fees., costs, or
prejudg ment

interest. And a credito r would be punished for taking necessary steps to collect

what it is rightful ly owed becaus e the credito r woutd not recove r attorne y's fees, costs and
prejudgment interes t . 24
.

.

i~This case illustrate s this point perfectly . The only reason Mr. Gepford paid anything fs that MRS filed suit. !n fact;
Mr. Gepford paid VVA an August 18, 2016 and tlled his answer on August 19> 2016. This tends to estabUsh that if
MRS had not sued the defendant, Mr. G,epford never'would have paid anything .

BRIEF IN SUPPORT OF APPEAL - Page g
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The Magistrate Court committed reversible error when it skipped the detennination

whether MRS was a prevailing party and therefore entitled to costs. Further,. the Magistrate
Court abused

any discretion it had on the issue ·by not finding that

and entitled to
2.

MRS \Vas the prevailing party

an award of costs.

,MRS Was Technicafl'L fr,titled To P.. Judgmen.t For $416.00 Bec~use Mr. Gepford
Oi~ Not e~~ MRS AnY!hing.

Idaho Code Section 28--9-406(1) states:
[A]n account debtor on an account, chattef paper or a payment intangible
may discharge its obligation by paying the assignor until, but not after, the account
debtor receives a notification, authenticated by the asslgnor or the assignee, that
the amount due or to become due has been assigned and that payment is to be
made to the assignee. After receipt of the notificationJ the account debtor may
discharge its obligation by paying the assignee and may not discharge the obligation

by paying the assignor.
Under this code section, any payment Mr. Gepford made to the assignor of MRS {VVA) after he

had notice that the assignor had assigned its claims to MRS and that MRS expected payment is
not a payment to MRS as a matter of law.
11

Here1 Mr. Gepford could not "discharge its obligation by paying anyone other than

MRS. The Complaint served on Mr. Gepford gave authenticated notice of the assignment of the
debt held by VVA to MRS. Additionafly, MRS sent notifications to Mr. Gepford of the

assignment and requested payment only to MRS, ThereforeJ Mr. Gepford's payment to VVA of
$416.00 on August 18, 2017 is no payment t~ MRS as a matter of law. 25 The Magistrate Court

__ ----~--------••,..--.
,

..,.. _,,.- ....

... -.....

--....-

As a matter of course, MRS gives a debtor credrt for a payment like the one Gepford made ir'l this case to the
ass1gnor. Hov,ever, !egally, MRS is not required to recognize this payment and .neither should the court.

l!it

BRIEF IN SUPPORT OF A.PPEAL - Page 10
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V

erred in not awarding MRS a money judgment for $4,16~00. Clearly, a money judgment of
$416.00 makes MRS a "prevailing· party" entitled to costs and attorney's fees~
Accordingly, this Court

should reverse the Magistrate Court on this issue and rem-and

the matter to the Magistrate Court for an award of costs .

B.

MRS IS ENTITLED TO AN ~WARD OF i\TTORNEY'~_EEES UDNER I.C.12-120(3}.

Idaho Code Section 12-120(3) states:

any civil action to recover on an open account, account stated, note, bilt
negotiable instrument., guaranty, or cor,tr«f..f..rgfc,ting to . ~he purch,at,e.. or sale of goods,
wares, merchandise, or servl~t!.~ and in any commercial transaction unless otherwise
In

provided by law, the prevailing party shall be allowed a reasonable attorney's fee to be

set by the court, to be taxed and coltected as costs.
Here, the evidence is undisputed that the underlying debt arises out of the
administration of anesthesia services from VVA to Mr. Gepford ..26 Moreover, the Complaint
states that

MRS is entitled to recover attorney's fees under 12-120(3), and MRS filed an

application for attorneyJs fees under 12-120(3). Accordingly, MRS is entitled to an award of

attorney's fees under Idaho Code Section 12-120(3).
Unfortunately, the Magistrate Court did not address plaintiff's attorney's fees under
Idaho Code Section 12 . . 1.20(3). On motion for reconsideration, counsel for MRS specifically

brought the issue to the attention of the Ma.gistrate Court. 27 Instead, the Magistrate Court
focused only on the 10-day demand requirement found in Idaho Code Section 12-120{1}.

28

------·••tt~.,._-__;,: . . . &.-----i5

see Affidavit In Support Of fv1otion For Summary Judgm-ent, Exhibit "A/ Sept.

16, 2016.

i 7 Tr ...

Vot I, p 19 l 17~24.
lS See Tr., Vol. I, p 26 t 22-24.
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has no notice requiren1ent for an award of attorney's

fees to be proper. 29

Therefore, MRS is entitled to an award of attorney"s fees because MRS file-d a civil action
to recover on a contract for services. Notice is not required. AccordingJy, this Court should
reverse the Magistrate Court on this issue and ren,and

the·matter to the Magistrate Court for

an aw·ard of attorney's fees.

C.

MRS IS ENTITLED TO AN AWARD OF PREJUDGMENT INTEREST.

MRS sought prejudgment interest in paragraphs four and five of its Complaint pursuant
to Idaho Code Section 28-22-104, which states in pertinent part:
When there is no express contract in writing fixing a different rate of interest,
interest is allowed at the rate of twelve cents (12C) on the hundred by the year

(1)

on:
2.

Money after the same becomes due.

The law is clear that ''interest should be

ollowed as a matter of low from the date the sum

became due in cases where the amount claimed, even though not liquidated, is capable of
mathematica l computation.>' Tayfor v. Herbold, 94 Idaho 133, 137 (1971) {Emphasis Added).
Here, there is 110 contract fixing the amount of interest, and the amount of prejudgment
30
interest MRS is entitled to recover is capable of mathematical computation. Mr . Gepford

received services on November 6, 2015 and paid $416.00 on August 18, 2016 to VVA to pay the

___,_,_,.._

.............,-......_,__..,,_,

_______

MRS did not fair to send a 10... day demand notice as required under 12.. 120{1), Hovvever, given that MRS is
clearly entttled to an award of attorney's fees under 12. . 120(3), there is simply no reason to belabor the point.
30 See Affidavit In Support Of Motion For Summary Judgn1ent, Exhibit ''A," Sept. 16, 2016.

2s
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debt in full.

This means that beginning November 61 2015 (when Mr . Gepford received his

services) until August 18, 2016 (when Mr. Gepford paid VVA the debt in full), Mr. Gepford}s
debt incurred $39.11 interest. The mathematical computation is simply the total number of

days from November 6J 2015 to August 18, 2016, i.e., 286 days, multiplied by 12% on the
amount of $416.00, i.e., .01367671 dollars per day for 286 days for a total of $39.11.
Accordingly, the Magistrate Court should have

awarded MRS prejudgment interest.

The Magistrate Court never gave a clear reason as to

why MRS was not entitled to

recover prejudgment interest. Instead, the Magistrate Court simply said, ''You're not gotng to
get [prejudgment interest]." The Magistrate Court ignores that the express wording of Idaho

Code Section 28-22-104 speaks in terms of what a party is allowed, not in terms of \A.Jhat a party

m-ay be allowed.

Acc.ordingly, an award of prejudgment interest under Idaho Code Section 28-

22-104 is mandatory, not discretionary. Moreover, just as it is improper for a court to use the
1
award or denial of attorney's fees to 'vindicate his sense of justice beyond the judgment

rendered on the underlying dispute between the parties," it is likewise improper for a court to
use the award or denial of prejudgment interest to uvindicate his sense of justice." American

Semiconductor, Inc. v. Sage Silicon Solutions, LLC, 162 Idaho 119, --, 395 P.3d 338, 355 (2017}.
Although MRS has not been able to locate

any Idaho case directly in point, the State

DrywaJ/1 Inc. v. Rhodes Design & Dev. case is informative. 122 Nev~ 111, 127 P.3d 1082 (2006),
In State Drywall✓ the Nevada Supreme court explained why prejudgment interest should be
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awarde d on

amounts paid after a Compla int is filed but before judgme nt is entered. The

Suprem e Court of Nevada explain ed in relevan t part:

We now turn to whethe r State OrywaU should have been awarded prejudg ment
interes t on the two payme nts Rhodes made to State Drywall after State Drywall filed its
con1plaint but before triaL Rhodes contends that the district court correct ly denied
prejudg ment interes t on those payments because they are not technic ally part of the
judgment ... When a statute ts language is plain and unambiguous, and its meaning is clear
and unmista kabie, we may not look beyond the statute for a different meanin g or
constru ction . The plain language of NRS 99.040(1) states that for cases falling under its
purview , interes t must be allowed llupon aU money from the time it becomes due.n The

statute in no way limits prejudgment interest only to amounts contain ed within the
court's ultimate judgmentfl Rather, prejudg ment interes t should be calculated for "all
money" owed under the contrac t from the date it becomes due until the date it :is paid
or an offer of judgme nt is
suppor t th is conclusion.

made. Our prior case law and Nevada publ1c policy arso

In First Interstate Bank v. Green, we concluded that prejudg ment interest under
NRS 99.040(1) should be added to money paid before triaf where defend ant deliberately
deprives the plaintiff of the money~s use for some specified time. In that case, a suit to
recover an overpa yment was filed, but before trial,, the plaintif f consen ted to
Neumeier's offer of judgme nt for the amoun t overpa id, plus interes t thereon and
attorne y fees. Defend ant paid the amoun t due but did not pay interes t or attorne y fees.
Althoug h the district court had determ ined that interes t was not recoverable,. we
reversed, holding that "[w}here a party is entitled to repaym ent on a certain date, and
payment is not made, interes t is recoverable from the date due.'' The rationale for our
holding in First Intersta te Bank was that defend ant deprived the plaintiff of money to
which the plaintiff was entitled . Therefore, in order to compen sate the plaintif f
adequately for the time it was depri~ed of its funds., defend ant was require d to pay

interest.
In additio n to the adequa te compensation rationale expressed in First Intersta te
Bonk,. our conclusion that prejudgment interest is owed o.n contract amounts paid
during litigation also serves an important public policy goal, If interes t were not

recoverable on amounts owed to the plaintiff and paid by defendant after the
compla int was filed but before trial., then a defend ant worried about losing at trial
could pay some or all of the money before trial and avoid paying interes t on that
amoun t. Such a result is fundamentally· unfair. A defend ant in a collection case could
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then avoid interest, yet still delay payment until Just before trial. Permitting this tactic
would circumvent the mandates of our prejudgment interest statutes.
S.,~at~.DrywaJJ, Inc, v.,Rf?o,cje~.. Design & Dev., 122 Nev. 1111 116-18, 127 P.3d 1082, 1086-87
(2006)(Internal Citations Omitted)(Emphasis Added).
Idaho Code Section 28-22-104(2) contains nearly identical language as the Nevada

prejudgment interest statute, but instead of allowing prejudgment interest "upon all money
from the time it becomes due/' the Idaho statute allows prejudgment interest upon "[m]oney

after the same becomes due.' Idaho's statute ln no way limits prejudgment intere·st only to
1

amounts claimed in a judgment or when the plaintiff recovers a judgment.
Allowing a debtor to pay a creditor the amount owed after the compfaint is filed but not
permit the creditor to recover all amounts of prejudgment interest due and owing at the time
of fifing the complaint is bad public policy because it encourages needless litigation . Debtor
defendants would be encouraged not to pay debts until sued because they might get lucky and

never be sued. The Nevada Supreme Court ~xplained it exactly right when it said, ''A defendant

In a collection case could then avoid Interest, yet still delay payment until just before trial.
Permitting· this tactic would circumvent the mandates of our prejudgment· interest statutes. 11

State Drywall~ at 118 (Emphasis added). Debtors should be encouraged to pay amounts owed
before fiting suit and not rewarded with a bonus of avoiding interest by waiting until paying

only after a creditor files suit.
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In sum} the Magistrate Court co-mmitted reversible error when it refused to award

any

prejudgment interest. Accordingly/ this Court should reverse the Magistrate Court on this issue

and remand the matter to the Magistrate Court for an award of prejudgment interest.
D.

MRS IS ENTITLED TO RECOVER ITS COSTS AND FEES ON APPEAL .

...-.,..._................

111111

" ............

(

_ _ _ _; . _ _ ; . ; , . . . ; , . . ; ; . . . . . ~ ~ ; : : . . . . . . . , ; . . ; . . , . , ; , ; , _ . . . . . . . . . . . , . , _ ; :

Rule 40 of the Idaho Appellate Rules permits the award of costs to the prevailing party

on appeaL Rufe 40 states, u[c]osts shaH be allowed as a matter of course to the prevailing party
unless otherwise provided by law or order of the Court.'' As the prevailing party on appealJ
MRS is entitled to recover its costs pursuant to Rufe 40. Similarly, Rule 41 provides for an

award of attorney's fees. A prevailing party on appeal is entitled to

attorney's fees on appeal if

that prevailing party was entitled to attorney's fees before the lower courtA Action Collection
.5ervs., lnc. 1 v. Bingham, 146 Idaho 286, 291 {Ct. App. 2008).

In this case, MRS was entitled to attorney's fees pursuant to Idaho Code Section 12120(3) before the Magistrate Court because this matter was filed as a civil action ta recover on

a contract relating to the purchase or sale of services within the meaning of Idaho Code Section
12 . . 120(3). Because MRS was entitled to fees pursuant to Idaho Code Section 12-120{3) before
1

the Magistrate Court, MRS is also entitted to its appellate attorney s fees pursuant to Rule 41 of
the Idaho Appellate Rules.
CONCLUSION
For all the reasons set forth in this Brief, MRS respectfully requests that this Court

reverse the Magistrate Court's orders., rulings and findings as follows:
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1.

MRS is the prevailing party;

2.

MRS is entitled to costs and attorney's fees;

3.

MRS is entitled to prejudgment interest; and

4.

MRS is entitled to attorney's fees and costs on appeal.

DAT.ED this

\

l

day of December, 2017.

SMITH, DRISCOLL & ASSOCIATES, PLLC

CERTIFICATE OF SERVICE

(l

I hereby ce·rtify that I am the attorney for the plaintiff, and that on the

day of

December, 2017, I served a true and correct copy of the foregoing BRIEF IN SUPPORT OF

APPEAL on the persons Hsted below by mailing, with the correct postage thereon, or by causing
the same to be hand delivered.

.,.

Persons Served:

,,,,~
r'

=···

,/
I"

Solomon Gepford
538 E~ Halliday St.
PocateUo, ID 83201

( ) Hand

h.f/Mail
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Solomon Gepford
Full Name of Party Filing Document
96 Topance drive
Mailing Address (Street or Post Office Box)
Pocatello ID 83204
City, State and Zip Code
2085400865
Telephone
Email Address (if any)

IN THE DISTRICT COURT FOR THE SIXTH JUDICIAL DISTRICT
FOR THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
Case No. #cv-2016-2442-0C

MEDICAL RECOVERY DERVICES,LLC,
Plaintiff,
vs.

MOTION TO DISMISS WITH
PREJUDICE

SOLOMON GEPFORD,
Defendant.

The D Plaintiff g) Defendant requests the court (write what you want the judge to order and the
reason for your request) To dismiss case #cv-2016-2442-0C on the following grounds
(1) Failure to timely comply with appeHlate process as the court deemed
appropriate.See scheduffng order of appeal dated 20th of november 2017. 3(a) Appellant
MEDICAL RECOVERYSERVICES<LLC is to submit his initial brief no later than
December11, 2017.
(2) Defendant would not be able to comply with See scheduling order of appeal dated
20th of november 2017 3(b) Respondent SOLOMON GEPFORD will be allowed seven (7)
days thereafter to submit a stipulation for the Court to use previously submitted briefs as
his reply brief:. Defendant has yet tq recieye any documentation from MEDICAL
RECOVERY SERVICES,LLC or 1egf1 counsel as of date 12/18/17. This delay by
al cousel has

Y SERVICES·. C or

MEDICAL RECO

defendant SOLOMON

GEPFORDat
i

such adions or saoc,x>ns os the aut deems appropriate, which may include dismissal of
appeal of appellant, pursuant to IRCP 83{s}.

1
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I certify that on (date)

/Z/ /~/ }7 I served a copy to: (name all parties in 1he case other than

yourself)
BRyan N.Zollinger,esg.
SMITH DRISCOLL&ASSOCIATES<PLLC

•

(Name)

By United States mail

•
•

X By person al delivery
By fax (number) _ _ _ __

Magistrate iudge
(Name)

•
•

By United States mail
XBy personal delivery

Bannock County Courthouse

•

P.O. Box 50731
(Street or Post Office Address)

Idaho Falls.ID 83405
(City, State, and Zip Code)

The Honorable Steven A. Thomsen

By fax (num ber) ----

(Street or Post Office Address)

Pocatello, ID 83201
(City, State, and Zip Code)

Typ

print

3
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2011 DEC 22 PH
Jon fvf. B<)n.nesc11. ISlB #10363
SMll~H, DIUSCOLL & ASSOCJA TES, PLLC
J.>~(). I3ox 50731
Idaho Falls, Idaho 83405
(208) 524-.0731
'

I

·•.

'

i\ ttorne·ys for Plain.ti ff

IN THE [)lS'rllI.CT COLil"ll~ ()}~· ·r1-tE: ST.X.TH JlJDI(~.I1\l~ [)1S'I'.I~l.(;T ()F THE ST'A~·r1~ ()F
IDl\llC)~ lN ~A.Nl) FC)R THE COlJN·'I~y· ()F BA.N. NOC~K
MAG1s·r1{l\~rE Dl\71S]ON
. 1v1EDIC~t\L IlEC:OVEl~Y· SERVICES~ LL(\
a11 Idal10 li.tnited liability C{)l11.}1atl)
7

Jl1ai11t ift:.t A_ppel lru1t ~

,

Case No. CV ~2016--2442-C>C:
DECLARAT ION Ot, DEB.BI.E

I-IAMILTON
S(..)I (")".JV.I.A'QN·
, ., '

L

..1

..

GI""'I>f··o·
1·>1·)
. ~- .
'\.
1

!!

Pu.rstJant to I.(~. § 9-1406, I hereby declare as toll<l\VS:
1. I a111 a legal assistant for the la\v offices of Sn1ith, Driscolt and Associates, J>LLC.

As s11ch, I handle tl1c inc<)ming requests, inquiries, an.d otl.1er con1111unicatio11s se11t by other law
offices.

2. l hav·e pers()nal a11d _professional 1(n()\¥ledge of the facts stated. hereit1.
3. I submitted th.e ope11ing brieJ· for the appeal of Iv1IlS v. Solomon Ciepford to the

I)istr.ict Co,1rt via fax to (208) 236-7013 011 [)ecen1be.r l 1., 2017.
4.

1\.ttacl1e.d as Exhibit""/\'' is a true and correct co-py of the fax: c.onfirn1atio11 of th.e

court recei,1ing Iv1RS ~ ope11i11g brief dated Dece111ber 11, 2() l 7.
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I l1ereby declare under penalty of perjury purs1.ia:nt to the la\v of the State of Idaho that the
fi.)tMegoing is true a11d C-{)rrect..
·w·Jt,

.

..-.

., ,

; <-A

Debbie l-Iam1lto11

..

{~ERTIFIC,\ TE OF SERVICE

I HER.EB"\~ CI~;RTIFY that on tl1is -~-i:. day t1f Decen1ber, 2017, I caused a true and
correct copy of tl1e foregoin,g l)E(:I.~A.RA1~1()N. <:>F DEBllIE I-JAMIL-TON to be served~ by
plac.ing the same· in a sealed envelope and depositi11g in tl1c u·nited States Ivfait p<}stage prepaid,
or ha11d delivery, J11csimile transmission. or overnight delivery~ addressed to the following~

Solomo11 Gepford
96 'I'opance Dri\;e
Pocatello, JI) 83204
E111aiJ; sO.IOn1.0t1 l 8(cilval1c,o
.co1n.
-··-"•

( ) Hand

M f'v1ail

..,,.....
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FAX cov· ER SHEE T
TO

Bannoc k County Clerk

co·M:PA.NY
FA.X NlJ1\fBER
FROl\1
DATE

Distri ct Court

RE

120823 67013
Smith, Drisco ll and Associ ates

2017-1 2-22 20:45:2 8 GMT
Medica l Recove ry Servic es v. Gepfor d 16-2442

Dear Clerk, ·

Attach ed please find the follow ing to be filed with the
court today:

1)

Letter to clerk; 2)

Opposi tion to

Defend ant's Motion to Dismis s With Prejud ice; 3)

Letter to

Bannoc k County Clerk dated Decemb er 22, 2017; and 4)

Declar ation of Debbie Hamilt on.
If you have any questio ns, please advise .

Thank you.
Debbie Hamilt on
Legal Assist ant
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Debbie Hamilton
From:

Sent:
Tc:

Subject:

NoReply@ metrofax.c om
Monday, December 11, 2017 1:44 PM

Debbie H<1m,tton
Successful transmission to 12082367013. Re: !\4RS v. Solomon Gepford; C.V-2016-2442-

0C

Re: MRS v. Solomon Gepford;

cv. 2016--2442•O1

he fax you sent through 1\/letroFax to 12082367 013 was successfully transmitted.

::: a-x Deta iis

)ate~

2017-12-11 20:43:46 (GMT)

\lumber of Pages:
18
_ength of Transmission:
236 seconds
~eceiving Machine Fax 10: 208 236 7013

you have any questions, piease caH us at (888) 321•-3121 ext 2 or visit our online help center at

hank you for using the MetroFax service.
incerely,
he MetroFax Team

...

.I
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.FA.x· cov ·E- R SH~E-ET

_ _ _ _ _ _ _ _ _ _ _ _ __......_......,,.....,,
,o.....,.,...,._,,_.,_.__ _ _ _ _ _ _ _ _ _ _ _ _
_ _ /IIIIIINll#tll#

TO

Ban nock Cou ntv Cle rk
-

'M,rNf/11/lff/lWNl, _ _ _ _ _ _ _ _ _
___________
___

,..._,_..,_..._,.,,.,,._~tl'.a ...

,._

.._.~lr

•---------

F·.A._X NlTl\ifBER 1208 2367 013
FR0~ 1
Smi th, Dri sco ll and Ass ocia tes
1).~T.t:
201 7-12 -11 20:2 5:44 GMT
.MRS ____
v~ Solo
ford
;
.RE
. , . .,_,__. . .,____ ____ ____
____mon
____Gep
____
__~=---------,---....,,,.,.--.. . ,. . .
__________
_ _ _ _ _ ,.. ....

,.,.,■ -••,r.••-,•l.,.,.._,,,,,.,
'1'

•"~~~t'i•"' .. •~""4t1W'..

..l . .

M1~

1

1ll.l

11 't"f'fflt"i••••~M""•Wllllil'•-

----------

■--•••-•••._.....,

......,..,_,.......... ,,.,,..,,

,~~a,,ON-1-~---

1
. .\'£:.
Co
- .£.;' 'R. ll
J'V,1-~F-S
.l.'._.1:.. S ,I. ( ''.Y D
C _.,
i.

..~

Dea r Cle rk,

Atta ched piea se find : l)
Let ter to cler k date d Dece mbe r 11,
2017 ; and 2)
Bri ef in Sup port of App eal to be file d with
the Cou rt TODAY in the abo ve-r ef~r enc ed mat ter~
If you have any que stio ns, plea se adv ise.
_..,

Debb iQ Ham ilton
Leg al Ass ista nt
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Bryan N. Zollinger ISB#: 8008
Jon M . Bonnesen 15811: 10363

SMITH, DRISCOLL & ASSOCIATES,. PLLC
414 Shoup Avenue
P~O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731

BY-~.-~
.
-·-·•-►•
DEPUTY CLERK .
~~•)ltol!IJIIL;.q;,.;..._
••_,.- .. - . ....,..··-·•-•-·

.....!·

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SIXTH JUDICJAL. DISTRICT OF THE STATE OF IDAHO, IN AND FOR
THE COUNTY OF BANNOCK
MAGISTRATE DIVfSION

MEDICAL RECOVERY SERVICES, LlC, an
Idaho limited liabifjty company,
Case No. CV--2016-2442-OC

Pia intiff/ Appellant,

vs.

OPPOSITION TO DEFENDANT'S MOTION TO
DISMISS WITH PREJUDICE

SOLOMON GEPFORD,

ARGUMENT
---·-·Defendant argues that the appeal should be dismissed for failure to timely comply with the

ScheduJing Order on Appeal dated November 22, 2017. That order required Medicar Recovery
Services, LLC., ("MRS") to submit its opening brief to the Court no later than December 11, 2017. 1

1

Schedur1ng Order on Appeat at 3(a}.

OPPOSJTION TO DEFEI\JDJ',NT'S ~l!CT!OIN TO D!Sr.11:ss \;\'(TH PREJUDICE -- Page 2
F:\CLJ ENTS\BDS\Collection s\M RS\Fi les\ 7341.14839\PJ ead ings\l.712 21 Opposition to
Defendant's l\1otion to Dismiss.docx
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MRS filed its openi ng brief to the Court on December 11, 2017 .2 Therefore, MRS compl ied with
the scheduling order as outlin ed by the Court.
Defen dant also argues that he would not be able to comp ly with the scheduling order on
appeal dated Novem ber 22, 2017 due to not recerving a copy of MRS' openi ng briet Throu gh a

cJericaf error, MRS sent the openi ng brief to Defen dant's old address. Defendant raised his
concerns to MRS about not having received the opening brief. Subsequently, MRS emailed

Defendant a digital copy of the brief on December 20, 2017 Regardless, MRS did timely file the
t

openin g brief with the Court on Decem ber 11, 2017. ff Defen dant requir es an extens ion of time to
adequ ately respond to the opening brief, MRS has no objections to such an extension of time.
In additionJ Defen dant cites a non .. existent Rule 83(s)

as the basis of his motion to dismiss

with prejudice. However, Rule 83(m) of the Idaho Rules of Civil Proce dure states : uFailure of a

party to timely take any other step in the appellate process 1s not jurisdictional, but may be
groun ds for other action or sancti on as the district court deem s appro priate , which may includ e

dismissaJ of the appeal. 11 Howe vert "[a)n award of costs and explic it warnings are among the
appropriate preliminary measures which a [district court] may take to force compliance with
proce dural

rules before taking the drastic me~sure of dismissal with prejudice." Ashby v. Western

Council, Lumber Production and Indus. Workers, 117 Idaho at 687, 791 (1990).
In

this case MRS filed its openi ng brief on time with the Court and made a good faith

effort

to serve Defen dant a copy of the opening brief. Defen dant does not state that he has suffered any
---•• -•-•V -.'Y ,•--- --2 See

Deel. Debbie Hamilt on, Ex. A.
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othe r harm or additionaf cost s as a result of MRS' clerical erro r, exce pt not being able to
fully
com pfy w1th the sche dulin g orde r of the Court. Therefore, the Cou rt shou ld exte
nd the time given
to Defe ndan t to com ply with the Cou rt's scheduUng order.

Dismissal with preju dice is not

appropriate in this case.
CONCLUSION
For all the reasons set forth above, MRS respectfuHy requests that the defe ndan
ts' Mot ion
to Dlsmiss with Prejudice be deni ed. MRS

requests that an

extension of time be given to

Defe ndan t if Defe ndan t so requ ests such an extension to prov ide addi tiona l time
to resp ond to

MRS' open ing brief.
DATED this

.r,? ?
?~--·_C-aav of December, 2017.
SMITH, DRt SCOLL & ASSOCIATES, PLLC
,-.-······......

By:
,,.,..........,..,•·· on M . Bonn esen
,.,._
~;,
Atto rney s for Plai ntiff
-'·
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CERTIFICATE OF SERVICE

I hereby certify that 1 am the attorney for the plaintiff, and that on the

2. z_

day of

December, 2017, f served a true and correct copy of the foregoing OPPOSITION TO

DEFENDANT'S MOTION TO DISMISS WITH PREJUDICDE on the persons listed below by maiting,
with the correct postage thereon, or by causing the same to be hand delivered.

Persons Served:
Solomon Gepford

() Hand

~ail

96 Topance Drive
Pocatello, ID 83204

Email: s0t0m0n_18@yahoo~com

OPPOSITION TO DEFENO*l\NT S r.110TIO!!\! TO DISMfSS VJIT-H PREJUDICE - Page S
F:\CLIENTS\BD S\CoBections\ MRS\Files\734 1.14839\Plea d ings\171221 Opposition to
Defendant 1s Motion to Dismiss.docx
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Solomon Gepford

2na DEC 28 PH I: 31

Full Name of Party Filing Document

96 Topance drive
Mailing Address (Street or Post Office Box)

BY-.....--~~-:!"::"':~E'PUTY CLERK

Pocatello ID 83204
City, State and Zip Code

2085400865
Telephone

Email Address (If any)

IN THE DISTRICT COURT FOR THE SIXTH JUDICIAL DISTRICT

..............K______
_____N......OC
BAN
FOR THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ____
Case No. #cv-2016-2442-0C

MEDICAL RECOVERY SERVICES,LLC,
Plaintiff,
vs.

NOTICE OF HEARING

SOLOMON GEPFORD,
Defendant.

--------------·
-Plaintiff/Defendant requests oral argument, and the right to cross-examine
Defendant/ Plaintiff and/or his/her witnesses at such hearing.

Signature

1
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CERTI FICAT E OF SERVI CE

I certify that on (date) /

2-(Zg / /1

I served a copy to: (name all parties in the case other

than yourself)

BRyan N.Zollinger,esg.
SMITH DRISCOLL&ASSOCIATES<PLLC
(Name)

•

By United States mail

•
•

By personal delivery
By fax (number) _ _ _ __

SOLOMON GEPFORD
(Name)

•

96 Topanc e Drive

•
•

By United States mail
By personal delivery
By fax (number) _ _ _ __

P.O. Box 50731
(Street or Post Office Address)

Idaho Falls,10 83405
(City, State, and Zip Code)

(Street or Post Office Address)

Pocatello, ID 83204
(City, State, and Zip Code)

Signatu re

Typed/printed name

2
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Solomon Gepford
96 Topance Drive
Pocatello, Idaho 83204
(208) 540-0865
Defendant acting Pro-se

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR
THE COUNTY OF BANNOCK
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC, an
Idaho Limited Liability Company,

Case No. CV-2016-2442-OC

Plaintiff/Appellant,
vs.
SOLOMON GEPFORD,
Defendant/Appellee

BRIEF IN OPPOSITION TO .THE
PETITION FOR APPEAL

STATEMENT OF CASE
Medical Recovery Services("MRS") the plaintiff, sued Mr. Gepford, the defendant for an
alleged medical bill that they said he owned to them. Mr. Gepford asked MRS to validate the debt,
which they failed to do. Furthermore, defendant Gepford, was not contacted prior to the action as
required by law. MRS failed to give proper notice of the alleged debt as they had a wrong address

per their own admission. Ultimately, they filed for a summary judgement for $0 (zero dollars) and
it was granted. Then the Magistrate court, correctly made ajudgement for $0 (zero dollars) for
prejudgment interest and $0 (zero dollars) for attorney's fees after a full review of the case. Upon
BRIEF IN OPPOSITION TO PETITION TO APPEAL - P a g e
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a motion for reconsideration, the plaintiff was given ample opportunity to present their case a
second time, but again the Magistrate court, reviewed all the evidence and testimony and correctly
denied their claim for prejudgment interest and attorney's fees.

SUMMARY OF FACTS AND PROCEEDINGS
On August 2, 2016, Mr. Gepford was served a summons for an alleged debt they
said he owed MRS. On August 2nd ,4th, and 5th , Mr. Gepford called the Law Offices of
Driscoll & Associates1, to try to validate the debt, but was unable to validate the alleged
debt by phone call. Mr. Gepford then, sent a formal validation request by letter dated
August 31 st, 2016. Plaintiff reviewed letter3 on September 6th, 2016 but instead of
validating the debt, plaintiff prepared a motion for summary judgement for $0 (zero
dollars) on September 9th, 2016.

4

So, due to the fact that MRS did not validate the

debt, Mr. Gepford contacted Valley View Anesthesia Services and paid the bill, in full
that they said he owed to them, which was at that time $416 with no additional interest
or fees 5•

1 See

Exhibit "A" of Plaintiffs Affidavit of Bryan N. Zollinger in Support of Motion for
Award of Attorney's fees and cost.
2 See Motion in Opposition to Plaintiff's Attorney's fee request, Exhibit "B" Nov. 28, 2016
3 See Exhibit "A" of Plaintiff's Affidavit of Bryan N. Zollinger in Support of Motion for
Award of Attorney's fees and cost.
4 See Exhibit "A" of Plaintiff's Affidavit of Bryan N. Zollinger in Support of Motion for
Award of Attorney's fees and cost.
5 See Affidavit of Solomon Gepford in Support of Motion in Opposition to Plaintiff's Attorneys
Fee request, # 5.

BRIEF IN OPPOSITION TO PETITION TO APPEAL - P a g e
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On October 24th, 2016,6 a hearing was held on the motion for Summary
judgement, where the Magistrate Court ruled on the plaintiff's request for a $0 (zero
dollar) judgement.

On January 23 2017, 7 an argument was heard on Attorney fees, cost and
prejudgment interest. The Magistrate after hearing oral and written arguments from
both parties, ruled correctly when MRS failed to prove: that they met the standards of
Idaho code 12-120(1) which states: "For the plaintiff to be awarded attorney's fees,
for the prosecution of the action, written demand for the payment of such claim
must have been made on the defendant not less than ten (10) days before the
commencement of the action" ,This was by the plaintifP s own admission in a letter
that they always had a wrong address. 8 Also at that time the Magistrate Court heard
arguments concerning Idaho Code 12-120(3).9 On January 30th, 2017 10 the Magistrate
Court issued it's order and denied the Motion for prejudgment interest and Denied the
Motion for Attorney fees and cost.

6

See Notice of Hearing, Sept, 16, 2016
7 See Notice of Hearing, Dec, 1, 2016
8 See Motion in Opposition to Plaintiffs Attorneys fee request, Exhibit "A"
9 Tr., Vol. 1, p 4 L 9-13
10 Minute Entry and Order, Jan. 30, 2017
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An additional hearing was held on April 1Jlh, 2017 for another round of oral

and written arguments concerning prejudgment interest, cost and attorney's fees. Again
the Magistrate Court took the time to listen the Plaintiffs complaint about Idaho code
12-120(3)12 After hearing the argument for that code, the Magistrate Court provided
his reason on the ruling 13

•

As a result of two denials the Plaintiffs filed an appeal on September 20, 2017, of
the Magistrate court 's decision for denying costs, fees and interest.

I.
ISSUES ON APPEAL ACCORDING TO PLAINTIFF
A. DID THE MAG ISTR ATE COU RT COM MIT REVERSIBLE ERRO R WHE N
IT DENI ED MRS AN AWARD OF COST S?
B. DID THE MAG ISTR ATE COUR T COM MIT REVERSIBLE ERRO R WHE N
IT DENI ED MRS AN AWARD OF A TIOR NEY S FEES UND ER I.C. 12120(3)?
C. DID THE MAG ISTR ATE COU RT COM MIT REVE RSIB LE ERRO R WHE N
IT DENI ED MRS AN AWARD OF STAT UTOR Y PREJ UDG MEN T
INTEREST?
D. IS MRS. ENTI TLED TO AN AWARD OF COST S AND ATIOR NEY S FEES
ON APPE AL UND ER I.A.R. 40 AND 41?

See Notice of Hearing, Mar, 27, 2017
12 Tr., Vol. 1 p 19 L 22-25 & p 20 L 1-3
13 Tr., Vol. 1 p 29 L 3-12
11
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II.
STA NDA RD OF REV IEW

"The general rule in our legal system is that each party must pay its own attorney's fees
and expenses."

Perdue v. Kenny A. ex rel. Winn, _

U.S.

-1

130 S.Ct. 1662, 1671

to
(2010). However, 42 U.S.C. § 1988(b) provides that "[i]n any action or proceeding
enforce a provision of section[] . . . 1983 of this title, . . . the court, in its discretion
42
"
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cost
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fee
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, may
U.S.C. § 1988(b). In Idaho I.R.C.P 54 rules apply as well as Idaho code section 12-120 (1).
(emphasis added)

III.
ARG UM ENT IN OPP OSI TIO N

A. MRS IS NOT ENTITLED AS A MA TIE R OF LAW TO AN AWARD OF COST.

1. MRS IS NOT ENTITLED TO COST AS A MA TIE R OF RIGHT.

Rule 54(d)(l) (A) of the Idaho Rules of Civil Procedure states: "Parties Entitled to Costs.
Except when otherwise limited by these rules, costs are allowed as a matter of right to the
prevailing party or parties, unless otherwise ordered by the court." The Key here that was
used in this case was "unless othe rwis e ordered by the court." The court after full review
of the case and all facts has the right to determine if any of the parties are allowed cost, and
in this case the Plaintiff was denied any cost. Also in Rule 54(d)(l)(B) of the Idaho rules
of Civil Procedure it states: "Prevailing Party. In determining which party to an action is a
BRIEF IN OPPOSITION TO PETITION TO APPEAL - P a g e I 5
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prevailing party and entitled to costs, the trial court must, in its sound discretion, consider
the final judgment or result of the action in relation to the relief sought by the respective
parties. The trial court may determine that a party to an action prevailed in part and did not
prevail in part, and on so finding may apportion the costs between and among the parties
in a fair and equitable manner after considering all of the issues and claims involved in the
action and the resulting judgment or judgments obtained." In this case again the Magistrate
Court heard arguments twice on this case and each time he considered all the issues and
claims involved and determined that the plaintiff should not be awarded any cost as a matter
of right, but he used his sound discretion.
The plaintiff submitted a motion for Summary Judgement for a $0 (zero dollars), and
'

Accordingly, in setting a "reasonable" fee, the district court must "consider the relationship
between the amount of the fee awarded and the results obtained." Hensley, 461 U.S. at 437.
Even a finding that plaintiff has obtained "significant" relief "does not answer the question
of what is 'reasonable' in light of that level of success. " Hensely at 439. "A reduced fee
award is appropriate if the relief, however significant, is limited in comparison to the scope
of the litigation as a whole." Hensley at 439-40; accord Schwarz, 73 F3d at 901. In
McGinnis v. Kentucky Fried Chicken, supra, the court held that. it was an abuse of discretion

to award the same amount of fees regardless of whether punitive damages were awarded.
See McGinnis, 51 F. 3d at 810. In that case, the plaintiff's "extent of success" dropped from
$234,000 to $34,000 when punitive damages were excluded. See id. The court remanded
with instructions that the fee award be reduced so that "it is commensurate with the extent
of plaintiffs success." Id. The court noted that "[l]awyers might reasonably spend
BRIEF IN OPPOSITION TO PETITION TO APPEAL - P a g e
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$148,000 worth of time to win $234,000 ... [b]ut no reasonab le person would pay lawyers
$148,000 to win $34, 000." ld.4/. So, therefore, the work performe d does not justify the
results obtained on a "$0" dollar case. So the Magistra te Court was correct when it used it
discretion to determin e whether to award Attorney 's fees, Cost and Pre-judge ment interest
and in this case correctly denied the plaintiff' s request on a $0 dollar judgemen t.

2. MRS DID NOT RECEIV E A JUDGEM ENT FOR $416 BECAUS E
MRS REQUES TED $0 (ZERO DOLLAR S) IN SUMMA RY
JUDGEM ENT.

Technica lly and factually the plaintiff asked for $0 (zero dollars) in their motion for
15
Summary Judgemen t. 14 Mr. Gepford has stated in his Answer to complain t , and his

affidavit16 that he had not received any correspon dence from the Plaintiff prior to the
17
address
wrong
the
had
it
that
admits
Plaintiff
the
when
suit. This was further verified

and only had a correct address once the defendan t filed his answer to the complaint.

Accordin gly, this court should NOT reverse the Magistra te Courts decision on
these issues and should uphold the fmdings of that Court.

Plaintiff's Motion for Summary Judgement, Sept 16, 2016
15 See Defendants Answer to complaint, Reply to Questions #4, 5, 6, 7, and 8
16 See Affidavit of Solomon Gepford in support of Motion in Opposition to Plaintiff's Attorneys
14 See

fee request
17 See Motion in Opposition to Plaintiff's Attorneys fee request, Exhibit "A"
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B. 4MRS IS NOT ENTITLED TO AN AWARD OF ATTORNEY'S FEES UNDER I.C.12120(3) AS DEFENDANT NEVER HAD AN OPEN ACCOUNT WITH MRS.

1. I.C. 12-120(3) does not apply here as Defendant has stated repeatedly in his Answers to
complaint18, and his Affidavit19 as well as court20, that he never had an open 8.Ccount with
MRS.
2. Plaintiff failed to Validate21 the debit when demand was made on August 31 st, 2016 and

therefore plaintiff failed to provide proof that a contract existed between Plaintiff and
defendant.
3. Plaintiff failed to establish a relationship with defendant as they admit they didn't even
have his address correct and never got any mail to him, despite defendant had resided at
his residence for well over IO years. This goes to show that they didn't have any relevant
relationship, that would create a contract.
4. The Magistrate Court herd the Plaintiff's argument on I. C. 12-120(3) multiply
times22 and after hearing the argument and reviewed all the case details used his sound
discretion to determine that the Plaintiff was not entitled to Attorney's fees, cost or
prejudgment interest.

18
19

See Defendants Answer to complain~ Reply to Questions #4, 5, 6, 7, and 8
See Affidavit of Solomon Gepford in support of Motion in Opposition to Plaintiff's Attorneys fee

request
20 Tr., Vol. 1 p 28 L 21-25 & p 29 L 1
21 See Motion in Opposition to Plaintiff's Attorneys fee request, Exhibit "B"
22 Tr., Vol. 1 p 19 L 22-25 & p 20 L 1-3
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The Magistrate court made a sound decision and after review of all the information had
determined not once but twice that he made a correct decision when he awarded no attorney fees,

cost or prejudgment interest. Therefore, the court should uphold the decision of the Magistrate
court

C. MRS IS NOT ENTITLED TO AN AWARD OF PREJUDGEMENT INTEREST.
The Plaintiff asked for a $0 (zero dollars) in their summary Judgement Motion. As reason stated
before Idaho code section 28-22-104 is not applicable to this case.

1. Interest on a $0 (zero dollar) judgement is still $0 dollars (zero dollars).
2. Original Creditor - Valley View Anesthesia Services took full payment
and never had any interest added to their bill.
3. Plaintiff admitted23 to the court that they could not ask for prejudgment
interest due to their inability to accurately calculate prejudgment
interest in court, at which time the Judge made an acknowledgement to
•
1·124

The Plaintiff again was the one who decided to ask the court for a summary
Judgement for $0 (zero dollars), it was their decision to move in that direction, and as
such any interest on $0 (zero dollars) is still $0 (zero dollars), so for that reason the court
should uphold the Magistrate Courts decision.

23 Tr.,

Vol. 1 p 4 L 23-25 & p 5 L 1-8
24 Tr., Vol. 1 p 5 L 9-10
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D. MRS IS NOT EN'I'I'I'LED TO RECOVER ITS COST AND FEES ON APPEAL
"The general rule in our legal system is that each party must pay its own attorney's fees and
expenses." Perdue v. Kenny A. ex rel. Winn, _

U.S. _, 130 S.Ct. 1662, 1671 (2010).

Don't forget the Defendant has had his own share of fees and cost that he has had to pay on
this case. It is extreme for the plaintiff to ask for a award of attorney's fees, cost and
prejudgment interest for a summary judgement that the plaintiff asked for in the first place for
the amount of$0 (zero dollars).
As stated before, the plaintiff is not entitled to Attorney's fees, cost or prejudgment interest
because the Judge using the power given to him in Idaho Code of Civil Procedures Rule
54(d)(l) (A) that in part states: "unless otherwise ordered by the court", and I. A. R 40 (a)
states: "or order of the Court", meaning that it is ultimately up to the Judge to decide if the
Plaintiff is allowed cost and in this case, the Magistrate court issued an order to deny the
Plaintiff . This was a correct decision, when all the factors and evidence are presented in
context to the actual events.

CONCLUSION
If this stand, this would allow any creditor, to sue an alleged debtor, unfairly and without
foundation, and they would not be required to provide any documentation, or to validate
a debt as required by the FDCPA. The alleged creditor would only have to say that they
have a contract in place, as they sent something to an address (even if it was a wrong
address,) and would not have to show any proof of that fact. In this case the alleged

BRIEF IN OPPOSITION TO PETITION TO APPEAL - P a g e 110
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creditor failed to send notice prior to filing of a suit, failed to send any correspondence
to validate the debt, and failed to show that it had a contract with defendant.

For all the reasons mentioned above the Plaintiffs appeal should be denied and the
Magistrate Court's orders should upheld in his ruling to deny any award of cost or fees.

DATED this

G~day of January, 2018.
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CERTIFICAT E OF SERVICE

I hereby certify that I am the Defendant, and that on the2_day of
January, 2018, I served a true and correct copy of the foregoing BRIEF IN OPPOSITION TO

PETITION TO APPEAL on the persons listed below by mailing, with the correct postage thereon,
or by causing the same to be hand delivered.
Persons Served:

Jon M. Bonnesen
Smith, Driscoll & Associates, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731
Bannock County Clerk
Bannock County Courthouse
624 E. Center St.
Pocatello, Idaho 83201

(XX) mailed

(XX) hand delivered

Solomon Gepford- pro se defendant
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Bryan N. Zollinger ISB#: 8008
SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup ·Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731
Attornay~ f'or PJaitttiff

IN THE .DISTRICT COURT OF THE SIXTH JCJDICIAL DIST.R.ICT OF THE STATE
OF IDAHO, IN A ND FOR THE COU1'rfY OF BANNOCK
MAGISTRATE DIVISION
MEDICAL RECOVERY SERVICES, LLC,
an Idal10 limited liability company,
Case No. CV-2016-2442-OC
Plaintiff,

MOTION FOR CONTINUANCE
Vs.
SOLOMON GEPFORD,
Defendant

COMES NOW the plaintiff, Medical Recovery Services, LLC, by and through

Bryan N. Zollinger, of the firm Smith, Driscoll&, Associates, PLLC, its attorney of record,

and respectfully· moves the Court for an Order continuing the Defendant's Motion to
Dismiss Witl1 Prejudice, scheduled January 16, 2018, to a later date 011 the grounds that the
attorney for the plaintiff will be in Jefferson County for hearings scheduled at l :00 p.m .

and would not be able t o ~ it to Bannock County on time for the defendant's hearing.
DATED this~ day of January, 2018.

SMITI-I, DI{ISCOLL & ASSOCIATES, PLLC
an N. Zollinger
Attorneys for Plaintiff
F:\CLIENTS\BDS\Collections\MRS\Files\7341. t 4839\Pleadings\l 80103 Motion fbr
Continuance.docx
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CERTIFICATE OF SERVI
I HEREBY CERTIFY that on the_!±,_ day of_-.,:-____,_.....____,,

20_1L, I

served a true and correct copy of the foregoing MOTION FOR CONTINUANCE on the
persons listed below by mailing, with the correct postage thereon, or by causing the same
to be hand delivered.

Persons Served:

I

[ ] U.S. Mail

Solomon Gepford

[ ] Facsimile Tra11smission

96 Topance Dr.

[ ] IJan.d Delivery

Pocatello, Idaho 83204

[ ] Overnight Delivery

F:\CLI.ENTS\BDS\Collections\11RS\Fi lcs\7341~14839\Pleadings\180103 Motion for

Continuance.docx
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Brya n N. Zolli nger 158#: 8008
Jon M. Bonnesen 15B#: 10363

SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Aven ue
P.O. Box 50731
Idah o Falls, Idah o 8340 5
(208 ) 524- 0731

Atto rney s for Pfai ntiff

iN THE DJSTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF IDAH
O, IN AND FOR
THE COUNTY OF BANNOCK
MAGtSTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
Idah o limit ed liability com pany ,

an
Case

Plai ntiff /App ellan t,

vs.

No ►

CV-2016-2442~O(

REPLY BRIEF TO DEFENDANT'S
OPPOSITION OF APPEAL

SOLOMON GEPFORD,
Defend ant/App ellee .

A.

______ ___________________________

.........._
MRS IS THE PREVAIL
ING PARTY AND IS ENTITLED AS A MATTER OF LAW TO AN
AWARD OF COSTS~
,__

Mr~ Gep ford cites Rule 54(d )(l)( A} of the Idah o Rules of Civil Proc edur e and
Idah o
App ellat e Rule 40 and argu es that such

rules give disc retio n to the Mag istra te Cou rt to deny

costs to MRS even as a prev ailin g part y. However> the ques tion of a trial cour
t's compliance
with the rules of civil proc edu re rela ting to the reco very of atto rney1 s fees
or costs is one of faw

REPLY BRIEF TO DEFENDANT'S OPPOSITION Of APPEAL- Page 2
F:\C LlEN TS\B DS\C olfec tions \M RS\F iles\ 7341 .148 39\P lead ings \180 108 Repl
y Brie f in Sup port of
App eaLd ocx
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upo n whi ch an app ella te court exercises free revieVtJ. Har ney v.

Weatherby, 116 Idah o 904, 906

(Ct. App .198 9}.
Her e, the Mag istra te Cou rt abused its disc retio n

by· not complying with the Idaho Rules

of Civil Pro ced ure rela ting to the reco very of attorney's fees or cost
s. The

Magistrate Court

granted summary judg men t in favor of MRS but did not determine whe ther MRS
was a
prevaiting party and ther efor e enti tled to cost s as a mat ter of right. The Mag
istrate Court s
1

failu re in this regard is an issue of law ove r which this Cou rt exe rcis
es free review.

B.

M_RS IS ENTITLED TO AN AWARD OF ATTORNEYS .FEES.

1.

An Alleged Viol atio n O~ T~e Fair Deb t Collection Practices Act Is Not
A

Defense.
Mr~ Gep ford claims an alle ged failu re of MRS to vali date the deb t
as requ ired und er the
Fair Deb t Coll ecti on Practices Act (15 U.S.C. § 169 2g)

bars MRS clai m to atto rne y's fees.
1

However, that act does not stat e tha t any failure to vatidate a debt woutd create
such a defense
to atto rne y's fees. The only rern edy given for such an alleged violatio
n is foun d in 15 U.S.C. §

1692k) which states:
Except as otherwise prov ided [in this act], any deb t coll ecto r who
fails to com ply
with any provision of this sub cha pter with resp ect to any pers on is Hable
to such pers on

in an amo unt equal to the sum of

(1} Any actuaJ damage sus tain ed by such person as a resu lt of such failu
re;

(2} In the case of any action· by an indi vidu al, such add ition al damage
s as may
allo w, but not exceeding $1)000[.]
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Therefo re, even if MRS violate d said section of the Fair Debt Collection Practice s Act,

MRS woufd still be entitled to attorney·,s fees as the prevailing party. The only rem-edy Mr.

Gepford would have had is an aff,rn,a tive cJaim against. MRS} which he has failed to assert
within this action.
MRS Is Entitled Tg Attorne y's Fees Under ldah.o Code Section 12-120 (3} .
.

Mr. Gepford claims that he never had an account or contract with MRS and therefore
Idaho Code Section 12-120(3} does not apply. Mr. Gepfor d does not dispute that the

underlying debt arises out of the administration of anesthe sia services from Varley View
Anesth esia (VVA) to Mr. Gepfor d. 1 Moreov er, Mr. Gepfor d does not and could not legaUy
dispute that VVA assigne d the underly ing debt to MRS. 2 As the assignee of the validly held

debt, MRS is in the same positio n as WA and as such indeed is the legal holder and owner of
Mr. Gepfor d's "open account~" Accord ingly, MRS is entitled to an award of attorney's fees
under ld·aho Code Section 12·120 (3) as the legal holder of the open accoun t.

Additionally, Mr. Gepfor d cJaims that the Magist rate Court heard arguments from MRS
regardi ng Idaho Code Section 12-120 (3) that the Magist rate Court's ruling denying attorne y's

fees must stand. When reviewi ng the decisio n of a court to award attorne y's fees, appella te

1

See Affidavit In Suppa-rt Qf Motion For Summar y Judgment, Exhibit uA/1 Sept. 16, 2016.
i A person '\vho is not a party to an assignment lacks standing to challenge the assignm ent on grounds
\Vhich
render it merely voidable at the election of one of the parties.',! Morlock, l.L. C~ v~ Bank of New York; 448 S.VJ .3d
514, 517 {Tex. App. 2014); See ab;o Bateman v.. Country1rvide Home Loons, No. CIV. 12.-00033 SOM, 2012 WL
5593228,. at *4 fD.
s lack standing to challenge voidable assignments;
. Haw. Nov. 14, 2012) {holding that "[d)ebtor
.
onJy the parties to the assignm ents may .seek to avoid such assignme nts.'') See 29 Williston on Contracts§ 74:50
(4-th ed.) (noting that a debtor may not assert that an assignment is voidable because it cannot be assumed that
the assignor desires the voidrng of the assignment). {fnterna~ Citations omitted. )
.
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cou rts app ly an abuse of discretion stan dard . Contreras v. Ruble, 142
Idah o 573, 576 (2006).
How eve r, whe n the awa rdin g of atto rney 's fee dep end s on stat utor
y inte rpre tati on, cou rts

app ly a diffe ren t stan dard of revi ew.

11

The inte rpre tatio n of a stat ute is a question- of law ove r

whi ch this Cou rt exercises free review~ Whe re the lang uag e of a stat
ute is unambiguoust the

plain mea ning of the stat ute will govern and ther e is no need to con sult
extr insi c evid enc e." Id.
1--iere, the Mag istra te Cou rt com mitt ed reve rsib le erro r whe n it did not
consider the
plai n language of Idah o Code Sec tion 12-1 20(3 ) in eith er the initi al
hea ring on the mat ter or
dur ing the hea ring

on

reco nsid erat ion . lnst~ad, the

Magistrate Cou rt con tinu ed to ·focus only

on the 10.. day dem and req uire men t found in Idah o Code Sec tion 12-1
20(1 ).3 Yet, Idaho Code
Sec tion 12-1 20(3 ) has no noti ce req uire men t for an awa rd of atto rney
's fees to be

proper_ 4

Acc ordi ngly , the Mag istra te Court erre d by den ying atto rney 's fee·s und
er 12-120(3) on the

alleged grou nds tha t MRS did not sen d Mr. Gep ford a dem and notice. Notice is
not required~
C.

MRS IS ENTITLED TO AN AWARD OF PREJUDGMENT INTEREST.

Mr, Gep ford inco rrec tly stat es tha t since the judg men t was only $0.0
0, MRS could

not

pos sibl y receive any pre judg men t inte rest since any inte rest on $0.0
0 is $0.00. How eve r, that is

not how prej udg men t inte rest is calculated. Idaho law is clear tha t "interest sho
uld be allowed
as a ma tter of law from the dat e the sum bec ame due In cases whe re the amo
unt claimed,

3

See Tr . , Vof. t~ p 26 L 22--24.
~ MRS did not facl to send a 10-day detn and notic e as required
unde r 12-120(1}. However, given that MRS is dear ly
entit led to an award of attorney's fees unde r !2~120(3), there is simply
no reason to bela bor the point.

REPLY BRIEF TO DEFENDANT'S OPPOSITION OF APPEAL - Page 5

F:\C LIEN TS\ BDS \Co lJec tion s\M RS\ File s\73 41.1 483 9\Pl ead ings \180
108 Reply Brie f in Sup port of
App eatd ocx

Page 239

TO: sa, ,no ck Co unt y Cle rk

Pa ge 7 of 10

201 8-0 1-0 8 22:33:01 (GMT)

120 852 941 66 From: Smith, Driscoll and Associ
ates

even though not Jiquidated1 Is capable of ma the
ma tic al computation." Taylor v. Herbold, 94
Ida ho 133, 13 7 (1971) (Emphasis Ad de d).
Here, the re is no co ntr ac t fix ing the am ou nt of
int ere st, an d the am ou nt of prejudgment

int ere st MRS is en titl ed to rec ov er is ca pa ble of ma
thematical co mp uta tio n. 5 Mr . Ge pfo rd
rec eiv ed ser vic es on No ve mb er 6, 20 15 and pa
id $4 16 .00 on Au gu st 18 , 20 16 to VV A to pa y
the
de bt in ful l. Thts me an s tha t be gin nin g No ve
mb er 6, 20 15 (w he n Mr . Ge pfo rd received his
services) untH Au gu st 18 , 20 16 (w he n Mr . Ge
pfo rd paid VVA the de bt in full)., Mr . Ge pfo rd'
s
de bt incurred $39.11 interest. Th e

mathematical computation is simply the tot al nu mb er of

da ys fro m November 6., 20 15 to Au gu st 18, 2016
, i.e.} 28 6 days, mu ltip lie d by 12% on the
am ou nt of $416.00, i.e . , .1367671 dollars per da
y for 28 6 days for a tot al of $39.11.
,. ,a.

Accordingly, the Magistrate Court sh ou ld have
aw ard ed MRS pre jud gm en t interest.
.-

.........

An d as fur the r detailed in ou r br iet the Nevad
a Su pre me Co urt ex pla ine d tha t even

when a jud gm en t is $0.00 due to a de fen da nt pa
ying the principal de bt the re is stiil owed
pre jud gm en t int ere st. To

hold oth erw ise wo uld all ow "(a] defendant in a collectio
n

case [to}

avoid interest, ye t still delay payment until just
before trial" Permitting this tactic would

circumvent the mandates of our prejudgment interest sta
tutes," Sta

te Drywall, at 11 8

(Emphasis added).

Additionally, Mr. Gepford argues tha t since the
original cre dit or did no t add int ere st to
the bitl, MRS ca nn ot no w ask for pre jud gm en
t int ere st. As sta ted ab ov e, MRS •s no w the leg
al

__
5

.,,....

__ __
..,._"

.,,:.-~:...,.,,.,......,,

____

____

,

See Aff ida vit In Su ppo rt Of lv1otion For Surnmary
jud grn ent , Exhibit "1\/~ Sept. 16, 2016.
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own er of the deb t and as such may deci de to seek any lawful inte rest owin g on the
account~
Noth ing bars MRS from seeking inte rest in this mat ter even if VVA did not seek
inter est.

Finally, Mr. Gepford argues that MRS admitted that MRS could not seek prej udgm ent
interest~ Mr. Gep ford misq uote s MRS in this regard. At the initia l hear ing, coun
sel for MRS was

confused on the matter of prej udg men t interest stati ng. "I don't know if we can
actually ask for
preju d·gm ent inter ests on tha-t. 116 How ever , later on in that sam e hear ing coun
.sel for MRS then

corr ecte d hims elf stati ng, "And I see now wha t Mr. Zollinger was tryin g to say in his
affidavit.
Yes, that the judg men t was zero at the end of it. but the prej udgm ent inte rest
is calc ulate d on

per diem rates based off of the orig inal claim. 117 Thus, MRS neve r adm itted that
prej udgm ent
inter est

was not owin g on the acco unt. Mr. Gep ford also misq uote s the Mag istra te Court. The

Mag istra te Cou rt did not give

any reas onin g for the deni al of cost s or prej udgm ent inter est at

that hear ing, stati ng only, "Your re not goin g to get I.pre judg men t inter est] / 18
In sum, the Mag istra te Cou rt com mitt ed reve rsibl e erro r whe n it refus ed to
awa rd any

prej udg men t inter est.

Afthough a court has discretion to dete rmin e whe ther an amo unt

claim ed for prej udgm ent inter est is capa ble of math ema tical com puta tion , whe
ther to awa rd
prej udg men t inter est afte r this dete rmin atio n pres ents an issue of law for the
cour t.

Ross, 145 Idaho 2.74, 277 (Ct~ Appa 2007).

Ross v.

Accordingly, this Cou rt shoutd reverse the Mag istra te

Cou rt on this issue.

_ _ _ _ _ _ _. ................
..,..., . - - , ; , 4 - • ~ : . , ; 9 - -

Tr., Vol. I, p s L 6-8.
7 Tr.,
Vol. l, p 13 L 17-.21.
8 Tr.,
Vol. I, p 14 L 1~2.
6
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MRS IS ENTITlED TO RE
........COVER lTS COSTS AND FEES ON APPEAL.
..

Mr. Gepford inc orr ec tly sta tes the rule for rec ov eri
ng costs and att orn ey 's fee s on
appeal. Rule 40 of the Idaho Ap pe lla te Rules, wh
ich go·verns this action, permits the award of
costs to the pre va ilin g pa rty on appeal. Rule
40 states,

"[ cJ osts ~hall be aHowed as a matter of

course to the pre va ilin g party unless oth erw ise pro
vid ed by law or ord er of the Court." As the
pre va ilin g party on appeal, MRS is en titl ed to
rec ov er its co sts pu rsu an t to Rule 40.
Similarty} Rule 41 of the Idaho Appellate Rules
, wh ich governs this action, pro vid es for

an award of att orn ey 's fees. A pre va ilin g pa rty on ap
peal is en titl ed to att orn ey 's fees on
ap pe al if tha t prevailing pa rty wa s en titl ed to attorn
ey's fee s be for e the low er co urt . Action
Collect;on Servs .., Inc.., v. Bin gh am , 14 6

tdaho 286, 291 (Ct. App. 2008}.

In thi s case, MRS wa s en titl ed to att orn ey 's fee s pu
rsu an t to Ida ho Code Section 12120(3} before the Ma gis tra te Court because this
matter was filed as a civil ac tio n to recover on

a co ntr ac t rel ati ng to the purchase or sal e of servic
es wi thi n the me an ing of Idaho Co de Section
12-120{3). Because MRS was entitled to fees pursu
ant to Idaho Code Section 12-120(3) before

the Ma gis tra te Court, MRS is als o en titl ed to its appe
llate attorneyJs fees pursuant to Rule 41 of
the Idaho Ap pe lla te Rules.
CONCLUSlON
C

41141 I

1111---., fll '"'~' JlllllRT

I

I

For all the- rea so ns set for th in thi s Reply Brief and the
ini tia l Br ief on Appeal, MRS

respectfully req ue sts tha t thi s Co urt rev ers e the Ma gis
tra te Co urt

's ord ers , rulings an d fin din gs

as follows:
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1.

MRS is the prevaillng party;

2.

MRS is entit led to costs and attor ney' s fees;

3.

MRS is entitled to preju dgm ent interest; and

4.

MRS is entit led to attor ney' s fees and costs on appeaL

DATED this

-2 ._ day of January, 2018.
SMITH, DRISCOLL & ASSOCIATES, PLLC

CERTIFtCATE OF SERVICE
..

I hereby certify that I am the atto rney for the plaintiff, and that on the

;i/ day of

January; 2018., I served a true and corr ect copy of the fore goin g REPLY BRIEF TO
DEFENDANT'S

OPPOSITION OF AP~EAL on the pers ons listed below by mailing, with the corr ect post
age
ther eon , or by causing the same to be

hand deliv ered .

Persons Served:
Solo mon Gep ford
96 Topance Drive
Poca tello , ID 8320 4

() Hand

""'"•MIi••

_Pf.,Mail

o/

· _)i9rf M. Bonnesen, Esq.
/~,,-REPLY BRIEF TO DEFENDANT'S OPPOSITION OF APPEAL - Page 9
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Bryan N. Zollinger /SB#: 8008
SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue
P~O. Box 50731

Idaho Falls, Idaho 83405
(208) 524-0731
Attomeys for Plaintiff

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DNISION
MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-2016-244 2-OC

Plaintiff,

ORDER FOR MOTION FOR
CONTINUANCE

vs.
SOLOMON GEPFORD,
Defendant

Upon reading and filing the above Motion for Continuance of the Defendant's

Motion to Dismiss With Prejudice and othenvise being fully advised in the law and the
.

premises;
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the Defendant's
Motion to Dismiss With Prejudice previously scheduled for January 16, 2018 be

DATED this

\l,

day of...._.
......,_.._~

______ ______
,

I-Ione able Dunn
Magistrate Judge

F:\CLIENTS\BDS\Collections\MRS\FHcs\73 41.14839\P!eadings\ 180103 Motion for
Continuance.docx
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I am the clerk of the above-entitled court, and that on

the

\[

day of

Lflo

J

.20 \f )
~

. I served a true and correct copy of the

foregoing ORDER FOR MOTION FOR CONTINUANCE on the persons listed below
by mailing, with the correct postage thereon, or by causing the same to be hand delivered .
Persons Served:

(./2 U.S. Mail

l ] Facsimile Transmission

I ] Ifand Delivery

[ ] Overnight Delivery

[ ,,.{ U.S. Mail
[ ] Facsimile Transmission
[ ] Hand Delivery
[ ] Overnight Delivery

Bryan N. Zollinger, Esq
SMITH, DRISCOLL
& ASSOCIATES, PLLC
P.O. Box 50731
Idaho Falls, Idaho 83405

Solomon Gepford
96 Topance Dr.
Pocatello, Idaho 83204

Clerk of the Court

F:\CLIENTS\BDS\CoJlections~AR.S\Files\73 41.14839\Pleadings\ 180103 Motion. for
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Page 245

V
COURT MINUTES
.

-

~

.

i

CV-2016-000 244 2-OC

Medical Recovery Services, LLC vs. Solomon Gepford
Hearing type: Hearing Scheduled
Hearing date: 2/12/2 018
Time: 2:07 pm
Judge: Stephen S Dunn
Courtroom: Room #301, Third Floor
Court reporter: Sheri Nothelphim
Minutes Clerk: Karla Holm
Tape Number:
Party: Medical Recovery Services, LLC, Attorney: John Bonne\ts1crn
Party: Solomon Gepford

208

Motion to Dismiss; Plaintiff by Tel;

209

Bonnenston argument

211

Gepford

212

Court;

216

Gepford

217

Court deny Motion to Dismiss; Def does not wish to file any further briefs;
Plaintiff to email reply brief; Plaintiff no request for oral argument; Def no
reques t for oral argument; Court take under advisement; by 3/20/1 8
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IN THE DISTR ICT COUR T OF THE SIXTH JUDICIAL DISTR ICT OF THE
STATE OF IDAHO, IN AND FOR THE COUN TY OF BANN OCK
Register No.CV -2016-0 2442-O C
MEDIC AL RECO VERY SERVICES,
LLC, an Idaho limited liability company,
Plaintiffs,
-vsSOLOM ON GEPFO RD,
Defendants.

)
)
)
)
)
)
)
}
)
)

MINUT E ENTRY & ORDE R

On February 12, 2018, the above entitled matter came before the Court for the purpose of a
hearing on the Defend ant's Motion to Dismiss. John Bonnesen, appeared on behalf of the Plainti ff
and the Defendant appeared in person prose.
Sheri Nothel phim performed as Court Reporter for this proceeding.
The Court heard objections to the Motion to Dismiss from counsel for the Plaintiff. The
Court also heard argume nt from the Defendant.
The Court denied the Motion to Dismiss for the reasons stated on the record in open court.
The parties advised that no further oral argument or briefing is requested regarding the
Appeal.

MINUT E ENTRY & ORDER
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The Court advised that this case will now be taken under advisement and a written decision
shall be issued no later than March 20, 2018.

DATED February 16, 2018.

NS.D UNN
District Judge
CERTIFICATE OF SERVICE

\\J,

J-rb

,

2018, I
day of ..
I HEREBY CERTIFY that on the
served a true and correct copy of the foregoing document upon each of the following individuals
in the manner indicated.
Bryan N. Zollinger
Smith Driscoll & Associates

( ) U.S. Mail
(X) Email bnz@eidaholaw.com
( ) Hand Deliver
( ) Facsimile

Solomon Gepford
1458 Lakeview Dr. #86
Pocatello, ID 83201

(X) U.S. Mail
( ) Email
( ) Hand Deliver
( ) Facsimile

Deputy Clerk

MINUTE ENTRY & ORDER
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IN THE DISTRICT COU RT OF THE SIXTH WDI CIA L DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COU NTY OF BAN NOC K

MED ICAL REC OVE RY SERVICES,
Plaintiff,
vs.
SOL OMO N GEPFORD,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2016-2442-OC
OPINION ON APPEAL

This matter comes before the Court on Plain tiff Medical Recovery Serv ices' ("MR S" or
appellant) appeal from the magistrate division. The appellant raises four issues on appeal: 1)
whether the magistrate court committed reversible error when it denied MRS an award of costs,
2) whether the magistrate court committed reversible error when it denied MRS an award of
attor ney's fees under I.C. §12-120(3); 3) whether the magistrate court committed reversible error
when it denied MRS an award of statutory prejudgment interest; and 4) whether MRS is entitled
to an award of costs and attor ney's fees on appeal pursuant to I.A.R. 40 and 41. After having
reviewed the relevant statutes and case law together with the oral and written argument
CV-2016-2442-OC
ORD ER REM AND ING MAT TER TO MAG ISTR ATE DIVISION
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submitted by the parties, the Court now REMANDS the matter to the magistrate division for
further proceedings on the issues of costs, attorney fees and prejudgment interest. This Court
DENIES appellant's request for attorney fees on appeal.

BACKGROUND
This suit was brought by MRS in July of 2016 for the recovery of a principal sum of
$416.00, and also seeking attorney's fees of $436.79, other costs, and any other relief "as is
equitable andjust." 1 The outstanding principal sum of $416 was incurred by Gepford
("Gepford" or respondent) in return for anesthesia services in a medical procedure. The
anesthesia services were rendered by Valley View Anesthesia ("VVA") in early November 2015,
and by July 2016, the principal remained outstanding. Appellant attempted to collect on the
principal and retained counsel to file suit for recovery of the unpaid principal. The complaint
was filed July 11, 2016, and Gepford was served with the complaint on the second of August.
The record reveals a number of facts that were considered by the trial court when it
determined whether to award attorney fees. Gepford did not reside at 538 W. Holliday in
Pocatello, Idaho, and it appears that address does not exist. Gepford did live at 538 E. Halliday
for some time, but did not live at that address when this suit commenced. All mailings sent by
MRS, seeking recovery of the outstanding debt, and later by counsel for MRS ("counsel" or
Zollinger) were sent to this non-existent address. Gepford paid the outstanding principal balance
within two weeks of being served notice of this lawsuit. These factors appeared to lead the trial
court to focus heavily on defective notice to Gepford during hearings on the matter of attorney
fees.
The trial court first dismissed the motion for attorney's fees under I.C. §12-120(1)
because MRS had not complied with the notice requirement of the statute. Counsel then filed a
1

Complaint at 2.
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V
motion to reconsider, relying on the requirements of I.C. §12-120(3). In denying the motion to
reconsider, the trial court stated, in relevant part: "Mr. Zollinger, your argument, as I understand
it, is that - what it basically comes down to is [Gepford] knew or should have known that he
owed an amount over and above what the insurance paid; and that he only made his payments
after the lawsuit was filed." The trial court continued: "I denied relief on that basis originally, in
terms of attorney's fees and costs. And I really haven't heard anything in this unusual
circumstance that would change my mind ... in this very limited, in my opinion, and unusual
circumstance, I still don't believe that attorney's fees and costs are appropriate under those
circumstances, so I'm going to deny your request." The unusual situation referenced by the trial
court was discussed earlier in the hearing to reconsider. The trial court stated: "In this case Mr.
Gepford argued at the summary judgment motion that he just didn't know he still owed the bill.
He thought it had been paid for and had never received any other notice. And in fact, [notices]
had been sent to a wrong address."

I.

ATTORNEY FEES & COSTS
The Idaho Rules of Civil Procedure, and the Idaho Code set forth the statutory scheme

that is relevant to a trial court's award of attorney's fees and costs. I.R.C.P. 54(d) and (e)
provides that "costs are allowed as a matter of right to the prevailing party" and to "award
reasonable attorney fees, including paralegal fees, to the prevailing party or parties as defined in
2

Rule 54(d)(l)(B)," and ''when provided for by any statute or contract." Costs are allowed both
as a matter of right and as discretionary unless the court finds that they were not reasonably
incurred. l.R.C.P. 54 (d). Idaho Code§ 12-120(3) governs a trial court's award of attorney's fees
3

to the prevailing party in an action dealing with a contract related to the purchase of services. It

2

1.R.C.P. 54(e).
3
LC. § 12-120(3).
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states, in pertinent part: "In any civil action to recover on [a] ... contract relating to the purchase
or sale of ... services ... unless otherwise provided by law, the prevailing party shall be allowed
a reasonable attorney's fee to be set by the trial court, to be taxed and collected as costs." Thus,
4
mandatory.
is
fees
attorney
reasonable
of
award
an
met,
are
if the requirements of this statute

Under this statutory scheme, the trial court was tasked with determining first whether the
suit was instituted pursuant to a contract regarding the purchase of services, and second, whether
MRS was the prevailing party in the suit. If so, the trial court was then tasked with awarding a
reason~ble attorney fee and appropriate costs.
Review of the decision below is bifurcated. Whether the suit was instituted pursuant to a
contract for the purchase of services is a matter of law over which this Court exercises free
review. 5 Whether MRS was the prevailing party in the suit, as well as the reasonable amount of
any awarded attorney fees and costs are matters reserved to the sound discretion of the trial
court. 6 Neith~r party contends that the basis of appellant's original claim was not a contract for
the purchase of services and the evidence undisputedly supports that conclusion as a matter of
law.
A trial court's determination of who was the prevailing party "will not be abused absent
an abuse of discretion. 7 In examining whether such an abuse occurred at the trial level, this
Court will consider whether the trial court perceived the issue as one of discretion, acted within
the bounds of such discretion, consistent with legal standards, and arrived at its decision through
an exercise of reason, 8 after applying the standards of I.R.C.P 54(d)(l)(B).

Property Management West, Inc. v. Hunt, 126 Idaho 897, 199, 894 P.2d 130, 133 (1995).
5 Garner v. Povey, 151 Idaho 462,469,259 P.3d 608,615 (2011).
6
Gilbert v. City of Caldwell, 112 Idaho 386,399, 732 P.2d 355, 368 (Ct. App. 1987).
7
Crump v. Bromley, 148 Idaho 172, 173, 219 P.3d 1188, 1190 (2009).
8
Id.

4
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This analysis is to determine who prevailed 'in the action'-it is determined from an
9
overall view of the litigation, and not on a claim by claim basis. Additionally, where both

parties are partially successful [or unsuccessful], "it is within the court's discretion to decline an
award of attorney fees to either side."

10

Thus, it is within the trial court's discretion to determine

that the litigation did not yield a prevailing party.

11

The fact that a party receives no affirmative

12
relief does not prohibit the trial court from deeming that party the prevailing party in the suit.

The record does not reflect that the trial court made the determination of whether MRS or
Gepford was the prevailing party, or whether neither was a prevailing party. The fact that the
trial court entered a judgment in favor of but awarding no relief to the appellant is one factor to
consider but this Court cannot make a factual determination that should have been made by the
trial court. When there is a lack of express findings in the record, an appellate court is unable to
determine whether the trial court perceived the issue as one of discretion, acted consistent with
applicable legal standards, and reached its decision through an exercise of reason.

13

Remand is

. sueh cases. 14
. 1n
appropnate
This Court is unable to determine whether the trial court acted within the bounds of its
discretion and consistent with legal principles. The trial court's analysis appeared to focus on
equitable principles relating to notice rather than the legal principles outlined above. Further
consideration of these matters is necessary. Therefore, the matter is REMANDED to the
magistrate division for further proceedings consistent with this decision.

Advanced Medical Diagnostics, LLC v. Imaging Center ofIdaho, LLC, 154 Idaho 812, 814, 303 P.3d 171, 173
(2013); Shore v. Peterson, 146 Idaho 903, 914, 204 P.3d 1114, 1125 (2009).
10 Id.
11 Advanced Medical Diagnostics, LLC v. Imaging Center ofIdaho, LCC, 154 Idaho 812, 814, 303 P.3d 171 173
(2013).
12
Israel v. Leachman, 139 Idaho 24, 27, 72 P.3d 864, 867 (2003).
13 Perry v. Magic Valley Regional Medical Center, 134 Idaho 46, 60, 995 P.2d 816, 830 (1999).
14 Id.

9
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II.

PREJUDGMENT INTEREST
Idaho Code §28-22-104 governs prejudgment interest stating: "When there is no express

contract in writing fixing a different rate of interest, interest is allowed at the rate of twelve cents
15
(12¢) on the hundred by the year." This is applied to "money after the same becomes due."

16

An award of prejudgment interest is proper when it fully compensates an injured party for the
loss of the use of their money during the pendency of an action.

17

The standard of review applied to an award of prejudgment interest is an abuse of
discretion. 18 Again, to determine whether an abuse of discretion occurred, the Court will apply
the same three factor test referred to previously.

19

The appellant claims that an award of prejudgment interest is mandatory under I.C. § 2822-104, and that the trial court committed reversible error by not awarding such interest.

20

This Court notes that no case law has been cited which contains such mandatory
language. Prejudgment interest "may be awarded to a party where the amount of liability is
liquidated or capable of ascertainment by mere mathematical process."

21

And again, in a breach

of contract action, "interest may be awarded from the date of breach when the amount upon
22

which the interest is to be based is mathematically and definitely ascertainable."

The strongest

language in the case law states that "prejudgment interest should be awarded" in such cases.

23

While the amount of the debt here may have been mathematically ascertainable, this Court
cannot conclude that the award of such interest was mandatory.

15

I.C. §28-22-104.
16
I.C. §28-22-104(2).
17
Chenery v. Agri-Lines Corp., 115 Idaho 281,289, 766 P.2d 751, 759 (1988) ..
18
Dillon v. Montgomery, 138 Idaho 614, 617, 67 P.3d 93, 96 (2003).
19 Id.
20
Brief in Support of Appeal at 14.
21 Sainsbury Const. Co., Inc. v. Quinn, 137 Idaho 269, 275, 47 P.3d 772, 778 (2002) (emphasis added).
22 Ervin Constr. Co. v. Van Orden, 125 Idaho 695, 704, 874 P.2d 506, 515 (1993) (emphasis added).
23 Pocatello Auto Color, Inc. v. Akzo Coatings, Inc., 127 Idaho 41, 46, 896 P.2d 949, 955 (1994).
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Indeed, "[i]n the matter of prejudgment interest, equitable principles are emphasized."24
Thus, when determining whether to award prejudgment interest, a court should determine
whether it would be inequitable to deny the requesting party the use of its money during the
period in which the debt was not paid. 25
Again, the trial court did not apply the discretionary standards that should have been
applied and did not discuss whether a denial of prejudgment interest would be inequitable to
MRS. Multiple factors could be applied in such an analysis but are lacking in this record. When
there is a lack of express findings, an appellate court is unable to determine whether the trial
court perceived the issue as one of discretion, acted consistent with applicable legal standards,
and reached its decision through an exercise of reason, and remand is appropriate. 26 The matter
is therefore REMANDED to the magistrate division for further proceedings consistent with this
decision.

III.

ATTORNEY FEES & COSTS ON APPEAL
Idaho Appellate Rules 40 and 41 govern the award of attorney fees and costs on appeal,

and also require a determination of who is the prevailing party. Attorney fees and costs are
denied on this appeal because MRS is not the prevailing party on the appeal, as the matter is
remanded to the trial court for further proceedings consistent with this decision.

CONCLUSION
This issues related to this appeal are remanded to the magistrate division for further
proceedings consistent with this decision. Attorney fees and costs are DENIED on appeal.
IT IS SO ORDERED.

24

Chenery, 115 Idaho at 289, 766 .P.2d at 759.
2s Id.
26 Perry v. Magic Valley Regional
Medical Center, 134 Idaho 46, 60, 995 P.2d 816, 830 (1999).
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District Judge
CERTIFICATE OF SERVICE

·

\l

\Y\1.ccb

,

I HEREBY CERTIFY that on the
day of
2018, I
served a true and correct copy of the fore going document upon each of the following individuals
in the manner indicated.
Bryan N. Zollinger
Jon M. Bonnesen
SMITH, DRISCOLL & AS SOCIATES, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, ID 83405
(208) 524-0731

( ) U.S. Mail
( ) Overnight Delivery
(~Email
( ) Facsimile

Solomon Gepford
96 Topance Dr.
Pocatello, ID 83204

{AU.S. Mail
( ) Overnight Delivery
( ) Email
( ) Facsimile

THE HONORABLE STEVEN A. THOMSEN,
Magistrate Judge, Presiding
Bannock County Courthouse

( ) U.S. Mail
( ) Overnight Delivery
(l[Email
( ) Facsimile

DATED this __,l~~L__ day of

~~

, 2018.

Deputy Clerk
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Bryan N. Zollinger, #8008
SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731
Attorneys for Plaintiff ·
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION
MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-2016-2442-OC
Plaintiff,
NOTICE OF APPEAL

Vs.
SOLOMON GEPFORD
Defendant.

TO THE ABOVE NAMED RESPONDENT:
NOTICE IS HEREBY GIVEN THAT:

1.

The above-named appellant, MEDICAL RECOVERY SERVICES, LLC, an

Idaho limited liability•company, appeals against the above-named respondent, SOLOMON
GEPFORD, to the District Court of the Sixth Judicial District of the State of Idaho, in and for the
County of Bannock fro~ that certain Order ~n Attorney's Fees, Costs, and Prejudgment Interest
entered by Magistrate Judge Steven A. Thomsen, presiding over the Magistrate Court of the
Sixth Judicial District· of the State of Idaho, in and for the County of Bannock filed with the
Court July 12, 2018 and Judginent entered by Magistrate Judge Steven A. Thomsen, presiding
over the Magistrate Court of the Sixth Judicial District of the State of Idaho, in and for the
F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\l 80718 Notice of Appeal.docx
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V

f

County of Bannock filed with the Court on July 12, 2018. Pursuant to I.A.R. 11, the appellant
has attached a copy ofthis/these appealable decision(s), Order(s), and/or judgment(s).
2.

Appellarit has the right to appeal to the District Court, and the decisions, orders,

and judgments described in paragraph 1 above are subject to appeal pursuant to Rule 1 l(a),
Idaho Appellate Rules. .
3.

The issues which the appellant intends to assert in the appeal are the following:
a.

Did the Magistrate Court commit reversible error when it denied

Plaintiffs Motion for Award of Attorney's Fees and Costs?
b.

Is Medical Recovery Services, LLC entitled to an award of attorney's fees

on appeal under I.C. 12-120(1), (3) and (5) and I.A.R. 41?
.
4.
There has been no order entered sealing any portion of the record in this case.
.

5.

The appellant requests the transcript from the following hearings to be prepared

on appeal: Hearing on Motion for Interest and Fees held on April 9, 2018 and the Hearing on
Motion for Reconsideration held July 2, 2018 .
.
6.

The appellant requests the following documents to be included in the clerk's

record in addition to those automatically included under Rule 28, Idaho Appellate Rules: The
entire MAGISTRATE court file.
7.

I certify.:
(a)

That a copy of this notice of appeal has been served on the reporter;

(b)

That the appellate filing fee has been paid;

(c)

!hat service has been m~de upon all parties required to be served pursuant

to Rule 20, Idaho Appellate Rules.

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\180718 Notice of Appeal.docx
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DATED this

,;l~y of July, 2018.
SMITH, DRISCOLL & ASSOCIATES, PLLC

Hinger
omeys for Appellant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 6 y of July, 2018, I caused a true and correct
copy of the forgoing NOTICE OF APPEAL to be served, by placing the same in a sealed
envelope and depositing it in the U.S. Mail, postage prepaid, or hand delivery, facsimile
transmission or overnight delivery, addressed to the following:
PARTIES SERVED:

[4.Mail

[ ] Facsimile
[ ] H d Delivery
[ ] vernight Delivery
]
]
]
]

U.S. Mail
Facsimile
Hand Delivery
Overnight Delivery

Solomon Gepford
1458 Lakeview Dr. #86
Pocatello, ID 83201

Sheri Nothelphlm
Court Reporter
Bannock County Courthouse
624 E. Center St
Pocatello, Idaho 83201
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v RECEIVED JUL 1 6 2018
Bryan N. Zollinger, Esq. ISB # 8008
SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731

Attorneys for Plaintiff

~---, . . ~~~Dl~F

IN THE DISTRICT COURT OF THE SIXTH JUDIC
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE ·oN ISIO N
:MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Plaintiff,
vs.

STATEOF

..

Case No. CV-16-2442

ORDER ON ATTORNEY'S FEES,
COSTS, AND PREJUDGMENT
INTEREST

SOLOMON GEPFORD,
Defendant.
THIS CAU SE havi ng com e up regularly for Hea ring befo re the Cou rt on Apr il 9, 2018

on July
on this Court's Order for Further Proceedings and Plaintiff's Mot ion for Reconsideration
ing
2, 2018 and the Court ~vi ng considered the brie f and rec9 rds filed here in and havi ng hear
premises:
- - and considered oral- argu men t from counsel, and othe rwis e bein g fully advi sed in the
NOW , THEREFORE, it shall be the orde r of this Court and it is hereby ordered:
Tha t plaintiffs memorandum for award of atto rney 's fees and costs is DENIED; and

That plain tiff's motion for awa rd of prej udgm ent inter est is GRANTED.

MADE AND ENTERED this _ _ _ day of JUL 12 2018

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\180703 Interest and Fees

#2.docx
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I am the clerk of the above entitled court, and that on the
JUL 12 2018
_ _ day of _ _ _ _ _ __, 20___ I served a true and correct copy of th~foregoing

ORDER ON ATTORNEY'S FEES, COSTS, AND PREJUDGMENT INTEREST on the
persons listed below by mailing, with the correct postage thereon, or by causing the same to be
hand delivered.
Persons Served:
~ U.S.Mail
[ ] Facsimile Transmission
[ ] Hand Delivery
[ ] Overnight Delivery

t4u.s.Mail

( j Facsimile Transmission
[ ] Hand Delivery

Bryan N. Zollinger, Esq.
SMITH, DRISCOLL
& ASSOCIATES, PLLC
P.O. Box 50731
Idaho Falls, Idaho 83405
Solomon Gepford
96 Toponce Dr.
Pocatello, Idaho 83204

[ ] Overnight Deliv~

Clerk of the Court
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MEDICAL RECOVERY SERVICES,
LLC,
Plaintiffs,

)

) CV-2016-2442-OC
)
)

) SCHEDULING ORDER ON APPEAL
) AND ORDER FOR TRANSCRIPTS
)

vs.
SOLOMON GEPFORD,
Defendant.

___ ___ ___

)
)
)
)
)

Notice of Appeal has been filed herein and it appearing from the assignments of error
therein that a transcript of all testimony of the original hearings is required to resolve the
issue on appeal;
IT IS HEREBY ORDERED as follows:
(1) The method of appeal shall be by judicial review of the record;

(2) That the Clerk of the District Court shall serve a copy of this Order upon all

parties or their attorneys;

CV-20XX-XXXX-MD
SCHEDULING ORDER ON APPEAL AND ORDER FOR TRANSCRIPTS
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(3) That, pursuant to I.R.C.P 83(g), the necessary proceedings are to be prepared
by the Court Reporter at the Appellant's expense from CV-2016-2442-OC are
as follows:
a. A transcript of the hearing (originally requested in error by
APPELLANT as April 9, 2018) held on April 30, 2018, before the
Honorable Steven A. Thomsen, Magistrate Division in Courtroom
320.
b. A transcript of the hearing regarding the Plaintiff's Motion for
Reconsideration held on July 2, 2018, before the Honorable Steven
Thomsen, Magistrate Division in Courtroom 320.
(4) The transcriber is to prepare estimate of fees and provide the estimation to the
APPELLANT.
(5) As provided by I.R.C.P 83(g)(l)(A), the Court orders the APPELLANT must
pay the estimated fee for preparation of the transcript as determined by the
transcriber within fourteen (14) days of the filing of the notice of the appeal to
the transcriber, have the balance of the transcript fee paid upon completion of
the transcript, and the transcriber shall give a receipt therefore;
(6) That the transcriber shall cause the transcript to be prepared and lodged with

the Clerk of the District Court, in electronic form, within thirty-five (35) days
from the receipt of the estimated fees unless said time is extended by the
District Court;
(7) That upon receipt of the transcript, the Clerk of the District Court shall mail or

deliver a notice of the lodging of the transcript to all attorneys of record or
CV-20XX-XXXX-MD
SCHEDULING ORDER ON APPEAL AND ORDER FOR TRANSCRIPTS
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parties appearing in person notifying said attorneys or parties that they may
obtain a copy of the transcript at the office of the District Court Clerk and that
the parties have twenty-one (21) days from the date of the mailing of the
notice in which to file any objections to the transcript and that if no objections
are filed, the transcript will be deemed settled;
(8) The issue of law to be determined on appeal are as follows:

a. Did the magistrate court commit reversible error when it denied
Plaintiff's Motion for Award of Attorney's Fees and Costs?
b. Is Medical Recovery Services, LLC entitled to an award of attorney's
fees on appeal under I.C. § 12-120(1), (3) and (5), and I.A.R. 41?
(9) Legal briefs shall be filed as follows unless application is made in writing for

an extension of time:

a. APPELLANT, MEDICAL RECOVERY SERVICES, LLC is to submit
an initial brief within thirty-five (35) days of receipt of this Scheduling

Order;
b. RESPONDENT, SOLOMON GEPFORD will be allowed twenty-eight
(28) days thereafter to submit a reply brief;
c. APPELLANT, MEDICAL RECOVERY SERVICES, LLC will then
have 21 days to submit a closing brief or otherwise notify the Court in
writing that the matter is fully submitted.
(10)

Thereafter, the Court will set the matter for oral argument after notice to

the parties.

CV-20:XX-XXXX-MD
SCHEDULING ORDER ON APPEAL AND ORDER FOR TRANSCRIPTS
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(11)

Failure of either party to timely comply with the above appellate process

orders may be grounds for such action or sanctions as the Court deems
appropriate, which may include dismissal of the appeal under I.R.C.P 83(s).
IT IS SO ORDERED.
DATED this ,

0- day of_-=-D_c____;,1____, 2018.
Stephe Dunn
District Judge

CERTIFICATE OF SERVICE

~~k----"'------'
2018, I served a true and correct copy of the foregoing document upon each of the
I HEREBY CERTIFY that on the

_.)

day of_ex
_____

following individuals in the manner indicated.
Solomon Gepford
1458 Lakeview Dr. #86
Pocatello, ID 83201

(/u.s. Mail

Bryan N. Zollinger
Smith, Discoll & Associates, PLLC
414 Shoup Ave.
P.O. Box 50731
Idaho Falls, ID. 83405
P: 208-524-0731

( )y.s. Mail

Sheri Nothelphim
CSR.Sheri@gmail.com

( )).J.S. Mail
(/}Email
( ) Hand Deliver
( ) Facsimile

DATED this

Q

day of

( ) Email
( ) Hand Deliver
( ) Facsimile

ex l_,

(~Email
( ) Hand Deliver
( ) Facsimile

, 2018.
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»beth District Court
624 East Center - Room 220

Pocatello, ID 83201

LA.}{E
UT-:9-~t-lJ!

t':'IT'f'

"'

'.J s. F··:·s.Tl..\.~.~c:.;••P;,,.NEY ~ _·: •. ;-,

tX~ t::,C:T "'.l8
f",Al.i ..3: i.

Solomon Gepford
1458 Lakeview Dr. #86
Pocatello,

RETURN

TO SENDER
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Electronically Filed
10/25/2018 4:05 PM
Sixth Judicial District, Bannock County
Robert Poleki, Clerk of the Court
By: Tamilyn Carson, Deputy Clerk

Bryan N. Zollinger ISB #8008
SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731
bnz@eidaholaw.com
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DNISION

MEDICAL RECOVERY SERVICES, LLC~
an Idaho limited liability company
Case No. CV-2016-2442-OC
Plaintiff/Appellant,
MOTION FOR EXTENSION OF TIME
FOR FILING BRIEF

vs.

SOLOMON GEPFORD
Defendant/Respondent.

COMES NOW the Plaintiff/Appellant, Medical Recovery Services, LLC, and
pursuant to Idaho Appellate Rules 46 and 34(e) hereby timely moves for an extension of
time to file its appellant's brief. Presently, Appellant's Brief must be filed by November
7, 2018. Appellant requests an extension of thirty (30) days from the date the transcripts
of hearings are filed.
This motion is based on this Motion for Extension of Time For Filing Brief and
the Declaration of Bryan N. Zollinger filed concurrently herewith.
MOTION FOR EXTENSION OF TIME FOR FILING BRIEF - Page 2
F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\18 l 023 Motion for Extension of
Time for Filing Brief.docx
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DATED this

).,~fl,,day of October, 2018.
SMITH, DRISCOLL & ASSOCIATES, PLLC

By:

-

-rfn~L.._....P:..- - - - - - - -

an
ollinger
Attorneys for Plaintiff/Appellant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on October .2J::io18 I caused a true and correct copy
of the foregoing MOTION FOR EXTENSION OF TIME FOR FILING BRIEF to be
served, by placing the same in a sealed envelope and depositing it in the United States
Mail, postage prepaid, or hand delivery, facsimile transmission or overnight delivery,
addressed to the following:

Persons Served:
Solomon Gepford
96 Topance Dr.
Pocatello, Idaho, 83204

() Hand ((Mail () Fax
() Email

MOTION FOR EXTENSION OF TIME FOR FILING BRIEF - Page 3
F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\181023 Motion for Extension of
Time for Filing Brief.docx
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Electronically Filed
10/25/2018 4:05 PM
Sixth Judicial District, Bannock County
Robert Poleki, Clerk of the Court
By: Tamilyn Carson, Deputy Clerk

Bryan N. Zollinger ISB #8008
SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731
bnz@eidaholaw.com
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SIXTH IDDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC.
an Idaho limited liability company
Case No. CV-2016-2442-OC
Plaintiff/Appellant,
DECLARATION OF BRYAN N.
ZOLLINGER

vs.

SOLOMON GEPFORD
Defendant/Respondent.

Pursuant to LC.§ 9-1406, I hereby declare as follows:
(1)

I am one of the attorneys for Plaintiff/Appellant, Medical Recovery

Services, LLC, in the above-referenced matter.
(2)

I am over the age of 21 and make this affidavit based on my own personal

knowledge.
(3)

Appellant's Brief is currently due to be filed by November 7, 2018.

DECLARATION OF BRYAN N. ZOLLINGER -Page 2

F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\181023 Declaration of Bryan N.
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(4)

Appellant has received no previous extensions of time in connection with

Appellant's Brief.
(5)

The requested extension is necessary because I am the attorney who will

prepare the Appellant's Brief and I need the transcripts in order to prepare Appellants
Brief.
(6)

Accordingly, Appellant requests an extension of thirty (30) days from the

date the transcripts of hearings are filed.
(7)

If the extension is granted, there is no foreseeable reason why Appellant

would not timely file its brief by the proposed deadline of December 7, 2018.

DECLARATION OF BRYAN N. ZOLLINGER - Page 3
F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\181023 Declaration of Bryan N.
Zollinger.docx
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on October

JI:;2018 I caused a true and correct copy

of the foregoing DECLARATION OF BRYAN N. ZOLLINGER to be served, by
placing the same in a sealed envelope and depositing it in the United States Mail, postage
prepaid, or hand delivery, facsimile transmission or overnight delivery, addressed to the
following:

Persons Served:
Solomon Gepford
96 Topance Dr.
Pocatello, Idaho, 83204

( ) Hand (/Mail ( ) Fax
( ) Email

DECLARATION OF BRYAN N. ZOLLINGER -Page 4
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Zollinger.docx
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Filed:11/02/2018 12:23:54
Sixth Judicial District, Bannock County
Robert Poleki, Clerk of the Court
By: Deputy Clerk -Holm, Karla

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

MEDICAL RECOVERY SERVICES, LLC,
Plaintiff/Appellant,
vs.
SOLOMON GEPFORD,
Defendant/Respondent.

__________

)
)
)
)
)
)
)
)
)
)
)
)

CV-2016-2442-OC

ORDER GRANTING APPELLANT'S
MOTION FOR EXTENSION OF TIME

Appellant, Medical recovery Services, LLC filed its Motion for Extension of Time with
the Court on October 25, 2018, requesting that the Court grant it an additional (30) days
extension to submit its initial brief.

Defendants have not objected to the motion. Thus, the

Court grants Appellant an extension from and orders the parties follow the briefing schedule set
forth below:
1.

APPELLANT, MEDICAL RECOVERY SERVICES, LLC is to submit an initial
briefbyNovember 30, 2018;

11.

RESPONDENT, SOLOMON GEPFORD will be allowed twenty-eight (28) days
thereafter to submit a reply brief;
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111.

APPELLANT, MEDICAL RECOVERY SERVICES, LLC will then have 21 days to
submit a closing brief or otherwise notify the Court in writing that the matter is fully
submitted.
IT IS SO ORDERED.
Signed: 11/2/2018 09:57 AM

STEPHEN S. DUNN
District Judge
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF IDAHO, IN AND FOR
THE COUNTY OF BANNOCK

MEDICAL RECOVERY SERVICES, LLC, an
Idaho limited liability company,
Case No. CV-2016-2442-OC
Plaintiff/Appellant,

APPELLANT'S BRIEF

vs.
SOLOMON GEPFORD,
Defendant/Appellee.

STATEMENT OF CASE
This case arises out of a medical bill that defendant Solomon Gepford failed to pay. Mr.
Gepford received anesthesia services from Valley View Anesthesia ("VVA} but did not pay the
balance on the bill until after Medical Recovery Services ("MRS"} sued him. MRS is the
collection agency for VVA and filed the complaint seeking payment almost one year after Mr.
Gepford received anesthesia services from VVA. Although the Magistrate Court granted
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summary judgment in favor of MRS, who is clearly the "prevailing party," the Magistrate Court
only awarded MRS prejudgment interest and refused to award any costs or attorney's fees.
SUMMARY OF FACTS AND PROCEEDINGS
On or about November 6, 2015, Mr. Gepford, received anesthesia services from WA. 1
Gepford admits that he received notice of the unpaid debt from WA. 2 However, he did not
make any payments for the anesthesia services. Because Gepford failed to make any payments
for the anesthesia services provided by VVA, WA assigned the account to MRS. 3
On July 11, 2016, MRS filed the Complaint seeking the principle amount then owing of
$416.00, costs, attorney's fees, and prejudgment interest.4 On August 2, 2016, MRS served Mr.
Gepford a copy of the complaint and summons. 5 After Mr. Gepford was served, he paid VVA
the principal amount of $416.00 on August 18, 2016. 6 The next day on August 19, 2016, Mr.
Gepford filed an Answer to the Complaint.7
On September 16, 2016, MRS filed a motion for summary judgment.8 MRS filed the
motion for summary judgment because MRS had no practical way to recover costs, attorney's
fees, and prejudgment interest. At the October 24, 2016 hearing on the motion for summary

1 See

Affidavit In Support Of Motion For Summary Judgment, Exhibit "A," Sept. 16, 2016.
Tr., Vol. I, p 9 L 11-24.
3
See Affidavit In Support Of Motion For Summary Judgment, Sept. 16, 2016.
2

4

Id.
See Affidavit of Service, Aug. 3, 2016.
6
See Affidavit In Support Of Motion For Summary Judgment, Exhibit "A," Sept. 16, 2016.
1 See Answer To Complaint, Aug. 19, 2016.
8
See Motion for Summary Judgment, Sept. 16, 2016.
5
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judgment,9 the Magistrate Court ruled in favor of MRS.10 The Magistrate Court entered its
written order granting MRS' motion for summary judgment on December 1, 2016.11
On January 23, 2017, the Magistrate Court held a hearing on whether to award MRS
prejudgment interest, costs, and attorney's fees to MRS.12 At that hearing, the Magistrate
Court never decided the "prevailing party issue" and denied MRS attorney's fees because (1)
MRS could not prove that it sent a 10-day demand letter to Mr. Gepford, which was disputed
and "not proven in the affidavit on the motion for summary judgment"13; and (2) "[MRS] would
have been entitled to something prior to when the bill was paid, but there's no proof that [MRS
sent a demand letter]."14 The Magistrate Court did not give any reasoning for the denial of
costs or prejudgment interest at that hearing, stating only, ''You're not going to get
[prejudgment interest]."15
On January 30, 2017, the Magistrate Court entered an order denying prejudgment
interest, costs, and attorney's fees. 16 On February 6, 2017, MRS timely submitted a motion for
reconsideration, and on April 17, 2017 the court held the hearing on the motion.17 At that
hearing, the Magistrate Court again denied all prejudgment interest, costs, and attorney's fees
without making any specific findings except that the Magistrate Court said, "You may be right,

9

See Notice of Hearing, Sept. 16, 2016.
Order on Summary Judgment, Dec. 1, 2016.
11 See Order on Summary Judgment, Dec. 1, 2016.
12
See Notice of Hearing, Dec. 1, 2016.
13 Tr., Vol. I, p 17 L 7-12.
14 Tr., Vol. 1, p 17 L 13-15.
15 Tr., Vol. I, p 14 L 1-2.
16 See Minute Entry and Order, Jan. 30, 2017.
17 See Notice of Hearing, Mar. 27, 2017.
10 See
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but I still .•• don't believe that attorney's fees and costs are appropriate. .. ." 18 On June 5,
2017, the Magistrate Court entered its order denying the motion for reconsideration. 19 On
August 10, 2017, the Magistrate Court entered Judgment. 20 On September 20, 2017, MRS
timely appealed the Magistrate Court's decision denying any award of prejudgment interest,
costs, and attorney's fees. 21 On March 12, 2018, the District Court issued their Opinion on
Appeal, remanding the case back to the Magistrate Court "on the issues of costs, attorney fees
and prejudgment interest." 22
On remand and after a hearing before the Magistrate Court on April 30, 2018, the
Magistrate Court issued its Decision & Order on May 8, 2018, denying MRS' request for
attorney fees, costs, and prejudgment interest. 23 MRS submitted a Motion for Reconsideration
on May 22, 2018 and a hearing on the Motion was heard by the Magistrate Court on July 2,
2018. On July 12, 2018, the Magistrate Court entered an Order granting MRS' request for
prejudgment interest and denying MRS' request for attorney fees and costs. 24 On July 24, 2018,
MRS timely appealed the Magistrate Court's decision denying any award of attorney fees or
costs. 25

18

Tr., Vol. I, p 29 L 14-16.
See Order on Motion for Reconsideration, June 5, 2017.
20
See Notice of Appeal, Sept. 20, 2017.
21
See Notice of Appeal, Sept. 20, 2017.
22
See Opinion on Appeal, March 12, 2018.
23
See Decision & Order, May 18, 2018.
24
See Order on Attorney's Fees, Costs, and Prejudgment Interest, July 12, 2018.
25
See Notice of Appeal, July 24, 2018
19
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I.
ISSUES ON APPEAL.
A.

DID THE MAGISTRATE COURT COMMIT REVERSIBLE ERROR WHEN IT DENIED
PLAINTIFF'S MOTION FOR AWARD OF ATTORNEY'S FEES AND COSTS?

B.

IS MRS ENTITLED TO AN AWARD OF COSTS AND ATTORNEYS FEES ON APPEAL
UNDER I.A.R. 40 AND 41?

11.
STANDARD OF REVIEW
The District Court should review this case under the same standard of review as the
Supreme Court would review an appeal from a district court. Idaho Rule of Civil Procedure
83(u)(1) provides:
Upon an appeal from the magistrate's division of the district court, not
involving a trial de novo, the district court shall review the case on the record and
determine the appeal as an appellate court in the same manner and upon the
same standards of review as an appeal from the district court to the Supreme
Court under the statutes and law of this state, and the appellate rules of the
Supreme Court.
Here, the first issue on appeal is the denial of costs to the prevailing party. "The
determination as to the prevailing party in an action is a matter committed to the sound
discretion of the trial court, and the trial court's determination will not be disturbed absent an
abuse of that discretion." Noble v. Fisher, 126 Idaho 885,892 (1995); I.R.C.P. 54(d)(1)(B).
However, when an appeal involves issues of law, this Court exercises free review. Clements
Farms, Inc. v. Ben Fish & Son, 120 Idaho 185, 188 (1991). The question of a trial court's

compliance with the rules of civil procedure relating to the recovery of attorney's fees or costs
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is one of law upon which

an appellate court exercises free review.

Harney v. Weatherby, 116

Idaho 904, 906 (Ct.App.1989). Here, the Magistrate Court did not determine whether MRS was
a prevailing party and therefore entitled to costs as a matter of right. Therefore, the Magistrate
Court's failure in this regard Is an Issue of law over which this Court exercises free review.
The second issue on appeal is the denial of attorney's fees. When reviewing the
decision of a court to award attorney's fees, appellate courts apply an abuse of discretion
standard. Contreras v. Ruble, 142 Idaho 573, 576 (2006). However, when the awarding of
attorney's fee depends on statutory interpretation, courts apply a different standard of review.
"The interpretation of a statute is a question of law over which th is Court exercises free review.
Where the language of a statute is unambiguous, the plain meaning of the statute will govern
and there is no need to consult extrinsic evidence." fd. Here, the Court based its decision not
to award attorney's fees on an Incorrect or incomplete interpretation of Idaho Code§ 12-120
and this Court shou Id exercise free review.

Ill.
ARGUMENT

A.

MRS IS ENTITLED AS A MATTER OF LAW TO AN AWARD OF COSTS.

1.

MRS Is The Prevailing Party And Entitled To Costs As A Matter Of Right.

Idaho Rule of Civil Procedure 54(d)(1l(A} states that "(c)osts are allowed as a matter of
right to the prevailing party." Rule 54(d)(l)(B) states the following in pertinent part: "In
determining which party to an action is a prevailing party and entltled to costs, the trial court
must, In Its sound discretion, consider the final Judgment or resu It of the action in relatlon to
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the relief sought by the respective parties." The determination of the prevailing party is
committed to the sound discretion of the trial court. Odziemek v. Wesely, 102 Idaho 582
(1981). A party need not be awarded affirmative relief in order to be the prevailing party. Id;
Crump

v. Bromley, 148 Idaho 172 (2009).
Here, the Magistrate Court never determined whether MRS was a prevailing party.

However, MRS was clearly the prevailing party because the result of the action was that the
Magistrate Court granted summary judgment in favor of MRS.26 Moreover, Mr. Gepford paid
VVA (the assignor of MRS) $416.00 but only after MRS filed a complaint seeking that sum. 27
Although a party need not be awarded affirmative relief to be the prevailing party, here M r.
Gepford paid 100% of the principle amount of the complaint. Thus, MRS received the entire
principle amount it sought in the complaint as a result of filing this action.
While plaintiff has been unable to locate any Idaho case law on this issue, at least one
California case has held that a defendant cannot pay a plaintiff the amount at issue after filing
the complaint to prevent the plaintiff from being a prevailing party. Joseph Magnin Co. v.
Schmidt, 89 Cal. App. 3d Supp. 7, 152 Cal. Rptr. 523 (App. Dep't Super Ct. 1978). In Schmidt, the

debtor paid the bill on a retail installment contract only after the creditor had filed a complaint.
Id. The sole issue of the case was whether the creditor was entitled to attorney's fees and costs

as the prevailing party pursuant to statute. The trial court found that the creditor was not the
prevailing party and rendered judgment in favor of the debtor. Id.

26

See Order On Summary Judgment, Dec. 1, 2016.
Affidavit In Support Of Motion For Summary Judgment, Exhibit "A," Sept. 16, 2016.

27 See
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The court on appeal reversed the trial court holding that where the debtor paid the
creditor the balance due on a retail installment contract after the creditor filed the complaint to
recover the money due on the retail installment contract, the creditor was the prevailing party
and thus entitled to an award of attorney's fees and costs from the debtor. Id. Although the
precise issue in Schmidt was framed a little differently than here, the appellate court's
reasoning is spot on:
That neither law, equity, fairness nor justice requires that a defendant debtor be
entitled to delay payment of a debt in circumstances such as these until after a lawsuit
has been filed and thus defeat a plaintiff-creditor's entitlement to attorney's fees and
costs. What respondent seeks here is not merely a liberal interpretation of section
1811.1 but an emasculation of its purpose to reward defendants with good defenses
who risk sums for attorney's fees and advance costs in behalf of those good defenses.

Id. at 12.
Similarly, the decision to reward a defendant who delays payment until after a
complaint has been filed "emasculates" the purpose of Rule 54(d)(1)(B) that allows a creditor to
file a complaint to recover what it is owed including prejudgment interest, costs and attorney's
fees incurred to collect the debt. The Magistrate Court's decision here, if allowed to stand,
would frustrate the purpose of what it means to be a prevailing party. The Magistrate Court's
decision would also encourage unnecessary litigation because debtors would be incentivized
not to pay until a complaint is filed-after all, if the creditor does not file a complaint, the
debtor never has to pay, but if the creditor sues, the debtor pays the creditor what the debtor
owed the creditor anyway without risk of paying the plaintiff's attorney's fees, costs, or
prejudgment interest. And a creditor would be punished for taking necessary steps to collect
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what it is rightfully owed because the creditor would not recover attorney's fees, costs and
prejudgment interest. 28
The Magistrate Court committed reversible error when it skipped the determination
whether MRS was a prevailing party and therefore entitled to costs. Further, the Magistrate
Court abused any discretion it had on the issue by not finding that MRS was the prevailing party
and entitled to an award of costs.

2.

MRS Was Technically Entitled To A Judgment For $416.00 Because Mr.
Gepford Did Not Pay MRS Anything.

Idaho Code Section 28-9-406(1) states:
[A]n account debtor on an account, chattel paper or a payment intangible
may discharge its obligation by paying the assignor until, but not after, the account
debtor receives a notification, authenticated by the assignor or the assignee, that
the amount due or to become due has been assigned and that payment is to be
made to the assignee. After receipt of the notification, the account debtor may
discharge its obligation by paying the assignee and may not discharge the obligation
by paying the assignor.
Under this code section, any payment Mr. Gepford made to the assignor of MRS {VVA) after he
had notice that the assignor had assigned its claims to MRS and that MRS expected payment is
not a payment to MRS as a matter of law.
Here, Mr. Gepford could not "discharge its obligation" by paying anyone other than
MRS. The Complaint served on Mr. Gepford gave authenticated notice of the assignment of the
debt held by WA to MRS. Additionally, MRS sent notifications to Mr. Gepford of the

28This

case illustrates this point perfectly. The only reason Mr. Gepford paid anything is that MRS filed suit. In fact,
Mr. Gepford paid WA on August 18, 2016 and filed his answer on August 19, 2016. This tends to establish that if
MRS had not sued the defendant, Mr. Gepford never would have paid anything.
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assignment and requested payment only to MRS. Therefore, Mr. Gepford's payment to WA of
$416.00 on August 18, 2017 is no payment to MRS as a matter of law. 29 The Magistrate Court
erred in not awarding MRS a money judgment for $416.00. Clearly, a money judgment of
$416.00 makes MRS a prevailing party entitled to costs and attorney's fees.
Accordingly, this Court should reverse the Magistrate Court on this issue and remand
the matter to the Magistrate Court for an award of costs.

B.

MRS IS ENTITLED TO AN AWARD OF ATTORNEY'S FEES UNDER IDAHO CODE
SECTION 12-120(1) & (3).

1. Because MRS Sent Demand Notices to the Defendant and the Evidence in the
Record Shows that the Defendant Contacted MRS After Receiving a
Statement, MRS is Entitled to Attorney's Fees Under I.C. §12-120(1).
Idaho Code Section 12-120(1) states in relevant part:
Except as provided in subsections (3) and (4) of this section, in any action where
the amount pleaded is thirty-five thousand dollars ($35,000) or less, there shall be taxed
and allowed to the prevailing party, as part of the costs of the action, a reasonable
amount to be fixed by the court as attorney's fees. For the plaintiff to be awarded
attorney's fees, for the prosecution of the action, written demand for the payment of
such claim must have been made on the defendant not less than ten (10) days before
the commencement of the action;
Contrary to the undisputed evidence presented at hearing on this matter, the magistrate court
held that "[b]ecause the Plaintiff failed to provide notice to the Defendant, attorney' s fees
cannot be awarded to Plaintiff per Idaho Code§ 12-120(1)." The Declaration of Taylor Lugo
filed on May 22, 2018 establishes that demand notices were in fact sent to the defendant at

29 As a matter of course, MRS gives a debtor credit for a payment like the one Gepford made in this case to the
assignor. However, legally, MRS is not required to recognize this payment and neither should the court.
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538 E. Holliday St., Pocatello, ID 83201 and that MRS never received any return mail.
Defendant admitted he had lived at 538 East Halliday, so admittedly MRS did misspell Halliday.
However, the Affidavit of Taylor Lugo also shows that defendant called MRS after
receiving the demand notice. Specifically, Exhibit "B" attached to the Affidavit of Taylor Lugo
shows that a second statement was sent to the defendant on June 14, 2016 and that the
defendant telephoned MRS on June 20, 2016 and had an extended conversation. At the
hearing held on July 2, 2018, the defendant did not deny making that phone call but simply
stated "I don't know for a fact, your Honor" and "I cannot stand on that, whether or not I
received a phone call. 1130
The defendant also admitted to receiving a statement from the provider before MRS
sent its demand notices. The Magistrate Court explained that "Gepford admits that he received
a bill from Valley View but believed the bill had been paid and that there was no outstanding
balance."31 Additionally, the Magistrate Court explained that "Valley View Anesthesia sent a
bill to Mr. Gepford and apparently he received it at the correct address."32 Thus it is clear that
the defendant even admits receiving at least one demand notice directly from MRS's assignor
before the action was filed.
It is not and cannot be disputed that the business records of MRS, kept in the ordinary
course of business, show that demand statements were sent and that the defendant called
MRS upon receipt of one of those notices. However, even assuming the defendant did not

30

Tr., Vol. I, p 24 Ln 13-23.

31

See Decision and Order dated May 8, 2018 at page 1.
32 See Decision and Order dated May 8, 2018 at page 3.
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receive the notices, there is no law that requires receipt ofthe demand notice, but only that
the demand be sent. In fact, there is substantial federal case law specifically stating that
demand does not have to be received, only sent. In Antoine v. J.P. Morgan Chase Bank, 757 F.
Supp. 2d 19, 22-23 (D.D.C. 2010), the Court cites to several cases including a case out ofthe 9th
Circuit District Court holding that demand notices must only be sent and receipt is irrelevant.
Specifically, that Court stated:
Under the FDCPA a debt collector must send a written notice to an alleged debtor
containing, among other things, the amount of the debt and statements that the
consumer may dispute the debt in writing and may request written verification. 15
U.S.C. § 1692g. Section 1692g does not require that this information be received by the
debtor, however. Instead, it explicitly states that a notice must be sent: "[A] debt
collector shall ... send the consumer a written notice...." 15 U.S.C. § 1692g(a). Nowhere
does the statute require receipt. See Mahon v. Credit Bureau of Placer County, Inc., 171
F.3d 1197, 1201-02 (9th Cir.1999) (holding that the FDCPA requires only that notice be
sent); Laprade v. Abramson, 1997 U.S. Dist. LEXIS 9009, at (D.D.C.1997) (same).
Antoine at 22-23.

Thus, even assuming the defendant did not receive the demand letters, contrary to the
evidence that he called and thus must have received the demand, it cannot be disputed that
MRS sent demands. MRS has complied with the requirement contained in I.C. § 12-120(1) that
demand be made 10 days prior to filing the action. Therefore, this Court should reverse the
decision of the Magistrate Court and remand this action to the Magistrate Court to award
reasonable attorney's fees under I.C. § 12-120(1).
2. The Magistrate Court Erred by Failing to Award MRS Attorney's Fees Pursuant to I.C.
§ 12-120(3) By Focusing Only on the Section Dealing With a Commercial
Transaction.
Idaho Code Section 12-120(3) states:
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In any civil action to recover on an open account, account stated, note, bill,
negotiable instrument, guaranty, or contract relating to the purchase or sale of goods,
wares, merchandise, or services and in any commercial transaction unless otherwise
provided by law, the prevailing party shall be allowed a reasonable attorney's fee to be
set by the court, to be taxed and collected as costs. (Emphasis added).
The Magistrate Court held that it "was of the opinion that medical treatment provided
to a patient could not be for anything other than a personal purpose. Therefore, Idaho Code §
12-120(3) does not allow for the award of attorney's fees to this Plaintiff."33 Here, the evidence
is undisputed that the underlying debt arises out of the administration of anesthesia services
from WA to Mr. Gepford. 34 The Magistrate Court correctly explained that "Idaho Code§ 12120(3) governs a trial court's award of attorney's fees to the prevailing party in an action

dealing with a contract related to the purchases ofservices'' and that if the requirements set
forth therein are met, an award of attorney's fees is mandatory."35 The Court then states that
"there is no dispute that the bill in question here is for services rendered by Valley View
Anesthesia."36
However, the Court then incorrectly focused on only "whether the rendering of services
is a commercial transaction"37 and completely ignored that portion of 12-120(3) requiring
attorney's fees be granted to the prevailing party in "any civil action to recover on an open
account, account stated, note, bill, negotiable instrument, guaranty, or contract relating to the

purchase or sale of goods, wares, merchandise, or services." By focusing only on the

33

See Decision and Order dated May 8, 2018 at page 2.
See Affidavit In Support Of Motion For Summary Judgment, Exhibit "A," Sept. 16, 2016.
35
See Decision and Order dated May 8, 2018 at page 2.
36
See Decision and Order dated May 8, 2018 at page 2.
37
See Decision and Order dated May 8, 2018 at page 2.
34
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commercial transaction section of 12-120(3), the Magistrate Court committed reversible error
by misinterpreting that code section and not awarding MRS attorney's fees for collecting on a
contract for services.
Importantly, Idaho Code Section 12-120(3) has no notice requirement for an award of
attorney's fees to be proper. Because the Magistrate Court correctly explained that attorney's
fees are mandatory under I.C. § 12-120(3) in any civil action to collect on a contract for services
and found that this was an action to collect on a contract for services, MRS is entitled to an
award of attorney's fees under I.C. § 12-120(3). Because MRS filed a civil action to recover on a
contract for services, notice is not required. Accordingly, this Court should reverse the
Magistrate Court on this issue and remand the matter to the Magistrate Court for an award of
attorney's fees.

C.

MRS IS ENTITLED TO RECOVER ITS COSTS AND FEES ON APPEAL.

Rule 40 of the Idaho Appellate Rules permits the award of costs to the prevailing party
on appeal. Rule 40 states, "[c]osts shall be allowed as a matter of course to the prevailing party
unless otherwise provided by law or order of the Court." As the prevailing party on appeal,
MRS is entitled to recover its costs pursuant to Rule 40. Similarly, Rule 41 provides for an
award of attorney's fees. A prevailing party on appeal is entitled to att orney's fees on appeal if
that prevailing party was entitled to attorney's fees before the lower court. Action Collection
Servs., Inc., v. Bingham, 146 Idaho 286, 291 (Ct. App. 2008).

In this case, MRS was entitled to attorney's fees pursuant to Idaho Code§ 12-120(1)
because both the provider and MRS sent demand notices. MRS was also entitled to attorney's
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fees pursuant to Idaho Code Section 12-120(3) before the Magistrate Court because this matter
was filed as a civil action to recover on a contract relating to the purchase or sale of services
within the meaning of Idaho Code Section 12-120(3). Because MRS was entitled to fees
pursuant to Idaho Code§§ 12-120(3) & (1) before the Magistrate Court, MRS is also entitled to
its appellate attorney's fees pursuant to Rule 41 ofthe Idaho Appellate Rules.
CONCLUSION
For all the reasons set forth in this Brief, MRS respectfully requests that this Court
reverse the Magistrate Court's orders, rulings and findings as follows:
1. MRS is the prevailing party;
2.

MRS is entitled to costs and attorney's fees; and

3.

MRS is entitled to attorney's fees and costs on appeal.

DATED this ~ ~ a y of November, 2018.
SMITH, DRISCOLL & ASSOCIATES, PLLC

~~~
Bryan N. Zollinger
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

~A':&

I hereby certify that I am the attorney for the plaintiff, and that on the ...;;..::l..-/a......._ day of
November, 2018, I served a true and correct copy of the foregoing APPEUANT'S BRIEF on the
persons listed below by mailing, with the correct postage thereon, or by causing the same to
be
hand delivered .

Persons Served:
Solomon Gepford
96 Toponce Drive
Pocatello, ID 83204
208-540-0865

( ) Hand ; {Mail

~~iG::
Bryan N. Zollinger, Esq.
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'

Solomon Gepford
96 Toponce Drive
Pocatello, Idaho 83204
(208) 540-0865

- \/

"·,,
,.J• u I

Defendant acting Pro-se

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR
THE COUNTY OF BANNOCK
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC, an
Idaho Limited Liability Company,

Case No. CV-2016-2442-OC

Plaintif£'Appellant,
VS.

SOLOMON GEPFORD,
Defendant/Appellee

BRIEF IN OPPOSITION TO THE
PETmON FOR APPEAL

STATEMENT OF CASE
This case is before the court because Solomon Gepford paid Creditor Valley View Anesthesia
for personal services, in full per their statement. Medical Recovery Services failed to validate the
date and failed to send any proper notification of any alleged debt owed to Medical Recovery
Services to the defendant. The Magistrate Court granted on summary judgement as per medical
recovery services request for "$0.00" dollars. The Magistrate Court made the correct decision in
denying costs and attorney's fee . The court was hard pressed to find that either party prevailed
and that a fair and equitable award of attorneys fees would be $0.00.
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SUMMARY OF FACTS AND PROCEEDINGS
On August 2, 2016, Mr. Gepford was served a summons for an alleged debt owed
to MRS. On August 2nd ,4th , and 5th , Mr. Gepford called the Law Offices of Driscoll &
Associates 1, to try to validate the debt, but was unable to validate the alleged debt by
phone call. Because MRS, refused to validate the debt by phone or send proper
documentation of alleged debt, Mr. Gepford contacted VVA, directly on Aug 18th , 2016
and paid them in full accordingly which was $416 with no additional interest or fees 5.
Mr. Gepford then, sent a formal validation request by letter2 dated August 31 '', 2016.
Plaintiff reviewed this letter3 on September 6th , 2016 but instead of validating the debt,
plaintiff prepared a motion for summary judgement for $0 (zero dollars) on September
9th , 2016 . 4

On October 24th , 2016, 6 a hearing was held on the motion for Summary
judgement, where the Magistrate Court ruled on the plaintiff's request for a $0 (zero
dollar) judgement

1

See Exhibit "A" of Plaintiff's Affidavit of Bryan N. Zollinger in Support of Motion for
Award of Attorney's fees and cost.
2
See Motion in Opposition to Plaintiff's Attorney's fee request. Exhibit "B" Nov.28.2016
, See Exhibit "A" of Plaintiff's Affidavit of Bryan N. Zollinger in Support of Motion for
Award of Attornev's fees and cost.
• See Exhibit "A" of Plaintiff's Affidavit of Bryan N. Zollinger in Support of Motion for
Award of Attorney's fees and cost
5
See Affidavit of Solomon Gepford in Support of Motion in Opposition to Plaintiffs Attornevs
Fee request,# 5.
·
6
See Notice of Hearing, Sept, 16, 2016
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On January 23 2017, 7 an argument was heard on Attorney fees, cost and
prejudgment interest. The Magistrate after hearing oral and written arguments from
both parties, ruled correctly when MRS failed to prove: that they met the standards of
Idaho code 12-120(1) which states: "For the plaintiff to be awarded attorney's fees,
for the prosecution of the action, written demand for the payment of such claim
must have been made on the defendant not less than ten (10) days before the
commencement of the action" This was by the plaintiffs own admission in a letter
that they always had a wrong address.s Also at that time the Magistrate Court heard
arguments concerning Idaho Code 12-120(3). 9 On January 30th , 2017 10 the Magistrate
Court issued it's order and denied the Motion for prejudgment interest and Denied the
Motion for Attorney fees and cost.
An additional hearing was held on April 17'1\ 2017 11 for another round of oral

and written arguments concerning prejudgment interest, cost and attorney's fees. Again,
the Magistrate Court took the time to listen the Plaintiffs complaint about Idaho code
12-120(3) 12 After hearing the argument for that code, the Magistrate Court provided

his reason on the ruling 13

6

See Notice of Hearing, Sept, 16, 2016
Sec Notice of Hearing, Dec, 1, 20 l 6
8 See Motion in Opposition to Plaintiffs Attorneys fee request, Exhibit "A"
9
Tr.. Vol. Lp4L9-13
10 Minute Entrv and Order, Jan. 30, 2017
' 1 See Notice of Hearing, Mar, 27, 2017
12 Tr.. Vol. l p 19 L 22-25 & p 20 L 1-3
13 Tr.. Vol. Ip 29 L 3-12

7
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As a result of two denials the Plaintiffs filed an appeal on September 20,2017, of
the Magistrate court's decision for denying costs, fees and interest.

On December 18th 2017, defendant filed a motion to dismiss with prejudice 14 due
to the fact that MRS, yet again was sending critical documents to the wrong address.
The District Judge found fault on a hearing held February 12th , 2018, but not enough to
warrant a dismissal with prejudice. The case was then remanded back to Magistrate
Court and Attorney fees and costs were denied on appeal by the District Court on
March 9th , 2018 .

15

On May 8th , 2018 the Magistrate court issued a decision and order 16, again
denying cost and attorney fees to MRS." The Court is hard pressed to find that either
party prevailed to any significant extend, and the court declines to do so. Even if
Plaintiff was technically the prevailing party the Court finds that fair and equitable
award of attorney's fees and cost would be exactly what Plaintiff council asked for in
his motion for summary judgement. That would be $0.00."

17

On July 2, 2018 a hearing was held for a motion for reconsideration for
attorney's fees and prejudgment interest. At this hearing MRS argued that Mr. Gepford
was given notice by statements that were mailed to him and by way of a phone call

14

See Motion to Dismiss with Prejudice, Dec. 19, 2017
See Opinion on Appeal, March 9, 2018
16
See Decision and order. May 8, 2018
17
See Decision and Order Pg. 3. May 8, 2018
15
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18
between the defendant and Mr. Lugo. Mr. Tylor Lugo signed a sworn statement that

MRS provided statements to Mr. Gepford, and the copies provided to the court were a
true and correct copy

19

.

20
However, Mr. Gepford showed that the four different copies

21
provided to the court had redacted sections and information that did not show any

connection to belonging to Mr. Gepford in this court matter. Also, a statement from

MRS attorney Brian Zollinger, also confirmed that these were not true and correct
copies, " the reason for that is that their software does not save copies".

22

23
Furthermore, a entry to a phone conversation that allegedly took place on June

20'\ 2016 between Mr. Lugo and Mr. Gepford, which defendant was adamant that he is
without knowledge or information sufficient to the truth of this allegation, when he was
asked about this at this hearing." I don't know for a fact, you honor. Like I said, two
years ago, two and half years ago, I don't believe I spoke to him. I don't recall a
conversation of that."

24

,which he maintains did not happen.

See Declaration of Taylor 4Lugo, May 22, 2018
See Declaration of Taylor Lugo 2., May 22, 2018
20 See Declaration of Tavlor Lugo Exhibit A, May 22, 2018
21 See Declaration of Tavlor Lugo Exhibit A May 22, 2018
02
See Tr.. Vol. I. p28 L 8-9
"See Declaration of Tavlor Lugo Exhibit B May 22, 2018
24 See Tr.. Vol. 1. p24 L 13-16

18

19
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Also, Mr. Gepford pointed out on this same log sheet that again his address was
not correct but another variation of his address which their address was, 538 E.
Holliday street. (Correct should be 538 E. Halliday). See Defendants statement:" But I
can state the fact that even with his own declaration, he's notating a wrong address,
which is a repeating behavior with this company. " 25

On July 121\ 2018 the Magistrate issued an order on attorney's fees, cost, and
prejudgment interest. The Court denied an award of attorney's fees and cost but
awarded prejudgment interest.

On July 19th, 2018 a motion to correct judgement amounts for prejudgment
interest. Following on July 27"1, 2018 a notice of non-opposition to defendants 'motion
to correct judgement amounts for prejudgment interest 26 . Correcting an error in
calculations by MRS.

MRS, filed an appeal in District Court on July 27'\ 20 I 8.

25

See Tr., Vol. I, p 24 L 23 top 25 L I

26

Notice of non-opposition to defendants motion to correct judgement amounts for prejudgment
interest. July 27, 2018
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I.
ISSUES ON APPEAL ACCORDING TO PLAINTIFF
A. DID THE MAGISTRATE COURT COMMIT REVERSIBLE ERROR WHEN
IT DENIED MRS AN AW ARD OF COSTS?

B. IS MRS. ENTITLED TO AN AWARD OF COSTS AND ATTORNEYS FEES
ON APPEAL UNDER I.AR. 40 AND 41?

II.
STANDARD OF REVIEW

"The general rule in our legal system is that each party must pay its own attorney's fees
and expenses."

Perdue v. Kenny A. ex rel. Winn. _

U.S. _. 130 S.Ct. 1662. 1671

(2010). However, 42 U.S.C. § !988(b) provides that "[i]n any action or proceeding to

enforce a provision of section[] .

. 1983 of this title, .

. the court, in its discretion

, may allow the prevailing party ... a reasonable attorney's fee as part of the costs .... " 42

U.S.C. § 1988(b). In Idaho I.R.C.P 54 rules apply as well as Idaho code section 12-120 (!).
(emphasis added)

ill.

ARGUMENT IN OPPOSITION

A. MRS IS NOT ENTITLED AS A MATTER OF LAW TO AN AW ARD OF COST.
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I. MRS IS NOT ENTITLED TO COST AS A MATTER OF RIGHT.
Rule 54(d)(l) (A) of the Idaho Rules of Civil Procedure states: "Parties Entitled to Costs.
Except when otherwise limited by these rules, costs are allowed as a matter of right to the
prevailing party or parties, unless otherwise ordered by the court." The Key here that was
used in this case was "unless otherwise ordered by the court." The court after full review
of the case and all facts has the right to determine if any of the parties are allowed cost, and
in this case the Plaintiff was denied any cost Also in Rule 54(d)(l)(B) of the Idaho rules
of Civil Procedure it states: "Prevailing Party. In determining which party to an action is a
prevailing party and entitled to costs, the trial court must, in its sound discretion, consider
the final judgment or result of the action in relation to the relief sought by the respective
parties. The trial court may determine that a party to an action prevailed in part and did not
prevail in part, and on so finding may apportion the costs between and among the parties
in a fair and equitable manner after considering all of the issues and claims involved in the
action and the resulting judgment or judgments obtained." In this case again the Magistrate
Court heard arguments three times on this case and each time he considered all the issues
and claims involved and determined that the plaintiff should not be awarded any cost as a
matter of right, but he used his sound discretion and determined that there was no prevailing
party. "given the lack of diligence in this matter prior to filing suit and the results obtained
by the plaintiff's attorney the court is hard pressed to find that either party prevailed to any
significant extent and the court declines to do so. " 27

"See Decision and Order P 3, may 8, 2018
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The plaintiff submitted a motion for Summary Judgement for a $0 (zero dollars), and
Accordingly, in setting a "reasonable" fee, the district court must "consider the relationship
between the amount of the fee awarded and the results obtained." Hensley, 461 U.S. at 437.
Even a finding that plaintiff has obtained "significant" relief"does not answer the question
of what is 'reasonable' in light of that level of success." Hensely at 439. "A reduced fee
award is appropriate if the relief, however significant, is limited in comparison to the scope
of the litigation as a whole." Hensley at 439-40; accord Schwarz, 73 F3d at 901. In

McGinnis v. Kentucky Fried Chicken, supra, the court held that it was an abuse of discretion
to award the same amount of fees regardless of whether punitive damages were awarded.
See McGinnis, 51 F3d at 810. In that case, the plaintiff's "extent of success" dropped from
$234,000 to $34,000 when punitive damages were excluded. See id. The court remanded
with instructions that the fee award be reduced so that "it is commensurate with the extent
of plaintiff's success." Id. The court noted that "[l]awyers might reasonably spend
$148,000 worth of time to win $234,000 ... [b Jut no reasonable person would pay lawyers
$148,000 to win $34, 000." Id.4/. So, therefore, the work performed does not justify the
results obtained on a "$0" dollar case. So the Magistrate Court was correct when it used it
discretion to determine whether to award Attorney's fees, Cost and Pre-judgement interest
and in this case correctly denied the plaintiff's request on a $0 dollar judgement.

2. MRS DID NOT RECEIVE A JUDGEMENT FOR $416 BECAUSE MRS
REQUESTED $0 (ZERO DOLLARS} IN SUMMARY JUDGEMENT
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Technically and factually the plaintiff asked for $0 (zero dollars) in their brief for motion
for Summary Judgement. 28 Mr. Gepford has stated in his Answer to complaint29 , and
his thru out his case, that he had not received any correspondence from the Plaintiff prior
to the suit. This was further verified when the Plaintiff admits that it had the wrong
address30 and only had a correct address once the defendant filed his answer to the
complaint. Through out this case this behavior continues, as seen in the declaration of
Taylor Lugo, as previously state above which defendant feels these are forms of perjury
and should be investigated by the court, as statements made by him and evidence
submitted were incorrect and not factual as their own records show that they had another
wrong address and statements could not have been sent to the defendant if again their
own records have the wrong address. And since they could not provide factual /actually
copies of the alleged statements they claim they sent him with his information.
Accordingly, this court should NOT reverse the Magistrate Courts decision on these
issues and should uphold the findings of that Court.

28

See Brief in support of Motion for Summary Judgement, Sept. 16. 2016
See Answerto complaint Aug. 19, 2016
30
See Motion in opposition to plaintiffs' attorneys fee request, Exhibit A, Aug 2, 2016
29
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Furthermore Idaho Code Section 28-9-406 (]) does not apply as plaintiff suggest, as Mr.
Gepford has always maintained, he could not have been notified or give notice that the
assignor had assigned its claim to MRS, due to the fact MRS had the wrong address, for
defendant, and when defendant asked for the debt to be validated, MRS refused to
provide the information.

B. MRS IS NOT ENTITLED TO AN AWARD OF ATTORNEY'S FEES UNDER I.C.121200} or I.C.12-120(3)

I. It is Clear that the Magistrate Court felt that plaintiff failed to provide notice to the
defendant. "Because the plaintiff failed to provide notice to the defendant, attorney's fees
can not be award to plaintiff per Idaho code 12-120(1)." 31

a.

The defendant has maintained repeatedly and has established with the court
thru exhibits and even the plaintiff's own admission that they had the wrong
address for the defendant and that he never received any notice from MRS.

b. Taylor Lugo's statements are not factual and correct as mentioned above.
Taylor Lugo' or MRS records show they have the wrong address and could not
provide correct copies of the alleged statements they claim to have sent
defendant. Instead they only provided redacted copies with dates after the suit
was filed.

31

See Decision and order P 3, May 8, 2018
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c. Plaintiff has never shown any statements with defendants account or contact
information on the demand notices, they allege they had sent. Thus, confirming
their lack of proper handling of their accounts and therefore could not have sent
demands as they claim. No proof was provided in court.

2. I.C. 12-120(3) does not apply here as Defendant has stated repeatedly in his Answers to
complaint, and his Affidavit as well as court that he never had an open account with MRS.

a. The Magistrate stated that" medical treatment provided by a physician to a patient could
not be for anything other than a personal purpose. Therefore, Idaho Code 12-120(3) does
not allow for the award to attorneys fees to this plaintiff " 32
b. Plaintiff failed to Validate33 the debit when demand was made on August 31 st , 2016 and
therefore plaintiff failed to provide proof that a contract existed between Plaintiff and
defendant.
c. Plaintiff failed to establish a relationship with defendant as they admit they didn't even
have his address correct and never got any mail to him, despite defendant had resided at
his residence for well over 10 years. This goes to show that they didn't have any relevant
relationship, that would create a contract.

32

See Decision and order P 3, May 8, 2018
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d. The Magistrate Court herd the Plaintiff's argument on I. C. 12-120(3) multiply times and
after hearing the argument and reviewed all the case details used his sound discretion to
determine that the Plaintiff was not entitled to Attorney's fees, cost or prejudgment
interest.

C. MRS IS NOT ENTITLED TO RECOVER ITS COST AND FEES ON APPEAL

"The general rule in our legal system is that each party must pay its own attorney's fees and
expenses." Perdue v. Kenny A. ex rel. Winn, __ US. _, 130 S.Ct. 1662, 1671 (2010).
Don't forget the Defendant has had his own share of fees and cost that he has had to pay on
this case. It is extreme for the plaintiff to ask for a award of attorney's fees, cost and
prejudgment interest for a summary judgement that the plaintiff asked for in the first place for
the amount of$0 (zero dollars).
As stated before, the plaintiff is not entitled to Attorney's fees, cost or prejudgment interest
because the Judge using the power given to him in Idaho Code of Civil Procedures Rule
54(d)(l) (A) that in part states: "unless otherwise ordered by the court", and I. A. R 40 (a)
states: "or order of the Court", meaning that it is ultimately up to the Judge to decide if the
Plaintiff is allowed cost and in this case, the Magistrate court issued an order to deny the
Plaintiff. This was a correct decision, when all the facts and evidence are presented in context
to the actual events.
As previously stated in District court, "Idaho Appellate rules 40 and 41 govern the award of

attorneys fees and cost on appeal, and also require a determination of who is the prevailing
party. Attorneys fees and cost are denied on this appeal because MRS is not the prevailing
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party on the appeal". 33 This statement continues to apply as there was no prevailing party as
determined by the Magistrate Court.

CONCLUSION
If this stand, this would allow any creditor, to sue an alleged debtor, unfairly and without

foundation, and they would not be required to provide any documentation, or to validate
a debt as required by the FDCP A. The alleged creditor would only have to say that they
have a contract in place, as they send something to an address ( even if it was a wrong
address,) and would not have to show any proof of that fact. In this case the alleged
creditor failed to send notice prior to filing of a suit, failed to send any correspondence
to validate the debt, and failed to show that it had a contract with defendant.

Brian Zollinger is quoted as stating: " and we believe that if somebody is served with a
lawsuit we're entitled to attorney's fees."

34

This kind of mentality is detrimental to fair

debt collection practices.

For all the reasons mentioned above the Plaintiffs appeal should be denied and the
Magistrate Court's orders should upheld in his ruling to deny any award of cost or fees.

" See Opinion on Appeal p 7, March 9, 2018
34
See Tr. Vol.Ip 12 L 25 top 13 LI

BRIEF IN OPPOSITION TO PETITION TO APPEAL - P a g e

I 14

Page 306

DATED this

Zb f'J day of December, 2018.

~G~
defendant

CERTIFICATE OF SERVICE

I hereby certify that I am the Defendant, and that on the -:Z (, day of
December, 2018, I served a true and correct copy of the foregoing BRIEF IN OPPOSITION TO
PETITION TO APPEAL on the persons listed below by mailing, with the correct postage thereon,
or by causing the same to be hand delivered.
Persons Served:

Brian Zollinger
Smith, Driscoll & Associates, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731
Bannock County Clerk
Bannock County Courthouse
624 E. Center St
Pocatello, Idaho 83201

(XX) mailed

(XX) hand delivered
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Electronically Filed
1/15/2019 9:51 AM
Sixth Judicial District, Bannock County
Jason Dixon, Clerk of the Court
By: Shelly Cromie, Deputy Clerk

Bryan N. Zollinger /SB #8008
SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731
bnz@eidaholaw.com
Attorneys for Plaintiff/Appellant

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION

MEDICAL RECOVERY ERVICES! LLCt
an Idaho limited liability company
Case No. CV-2016-2442-OC
Plaintiff/Appellant,

APPLICATION
vs.

SOLOMON GEPFORD
Defendant/Respondent.

COMES NOW, defendant, Medical Recovery Services, LLC, an Idaho limited
liability company, ("MRS"), by and through counsel of record, Bryan N. Zollinger, Esq.
of the firm Smith; Driscoll & Associates PLLC, and pursuant to I.R.C.P. 5.1 and applies
for an order staying the proceedings until ten (10) days following the adjournment of the
general session of the legislature.
This application is made on the grounds and for the reasons that Bryan N. Zollinger
is the attorney of record in the above-referenced matter and is currently serving in the Idaho
Legislature as a legislative representative from Legislative District 33-B. Moreover, the

APPLICATION - Page I
F:\CLIENTS\BDS\Collections\MRS\Files\7341.14839\Pleadings\190114 Application.docx
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legislature is in general session making rule 5.1 applicable. Under Rule 5.1, the time for Mr.
Zollinger to appear at any proceeding or to file any pleading or paper is extended for a
period often (10) days following the adjournment of the general session ofthe legislature.
Currently, there is an appeal pending in the District Court of the Sixth Judicial
District of the State ofldaho, in and for Bannock County.
The defendant/respondent is not entitled to an order requiring Mr. Zollinger to appear
because appearing does not constitute an emergency nor does the delay constitute undue
prejudice or irreparable damage to the defendant/respondent.
This application is based on this Application and on the Court's records and files. The
plaintiff/appellant does not request oral argument on this application.
DATED this

/5

day of January, 2019.
SMITH, PRISCOLL & ASSOCIATES,

PLLC

~ /~
1/"/ --

By: ~
-B_ry_an_N
___UH1r
____,,.._,,,,.n~ge_r_ _ _ _ _ __
Attorneys for Plaintiff/Appellant

APPLICATION - Page 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on January

6 ,2019 I caused a true and correct copy

of the foregoing APPLICATION to be served, by placing the same in a sealed envelope
and depositing it in the United States Mail, postage prepaid, or hand delivery, facsimile
transmission or overnight delivery, addressed to the following:

Persons Served:
Solomon Gepford
96 Topance Dr.
Pocatello, Idaho, 83204

( ) Hand
( ) Email

~ () Fax

APPLICATION - Page 3
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Electronically Filed
1/23/2019 1:11 PM
Sixth Judicial District, Bannock County
Jason Dixon, Clerk of the Court
By: Camille Wells, Deputy Clerk

Bryan N. Zollinger /SB #8008
SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
{208) 524-0731
bnz@eidaholaw.com
Attorneys for Plaintiff/Appellant

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF IDAHO, IN
AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC, an
Idaho limited liability company
Case No. CV-2016-2442-OC
Plaintiff/Appellant,

REPLY BRIEF ON APPEAL
vs.
SOLOMON GEPFORD
Defenda nt/Respon dent.

I.

MRS

rs THE PREVAILING PARTY ENTITLED TO COSTS AND ATTORNEY'S FEES.

MRS explains in its Opening Brief the reasons that MRS is the prevailing party.
Simply put, MRS sued Gepford who paid 100% of the amount alleged in the Complaint
but only after MRS sued him. Clearly, MRS is the prevailing party under Rule 54(d)(l)(B)
in light of "the result of the action in relation to the relief sought by the respective
parties." This is particularly true here where Gepford did not file any counterclaim.

REPLY BRIEF ON APPEAL- Page 1
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Moreover, in an Order and Judgment both dated July 12, 2018, the Magistrate
Court awarded MRS 100% of its prejudgment interest. 1 The award of 100%
prejudgment interest further underscores that MRS is the prevailing party because MRS
recovered not only 100% of the principal as a result of the lawsuit, but also obtained a
judgment for 100% of the amount of prejudgment interest Gepford owed MRS. MRS
could not have possibly recovered a penny more on its Complaint than it recovered. But
it took the filing of the Complaint to get the money. Given MRS' recovery in relation to
the amount MRS sought, it is actually impossible to conceive of any way that MRS is not
a prevailing party on these undisputed facts.

11.

THE FACT THAT MRS SOUGHT A JUDGMENT FOR ZERO DOLLARS DOES NOT
CHANGE THE FACT THAT MRS IS A PREVAILING PARTY.
Gepford argues that MRS cannot be a prevailing party because MRS sought and

obtained a zero-dollar judgment. However, this argument ignores the fact that Gepford
paid 100% of the amount sought in the Complaint before Gepford's responsive pleading
was due. Therefore, in terms of the principal amount MRS could recover, MRS
recovered from Gepford 100% of the principal amount after the lawsuit was filed but
before MRS could recover a judgment. Because of Gepford's payment after the lawsuit
was filed and served, MRS could not get a judgment except for prejudgment interest,
costs, and attorney's fees. Also, Gepford's argument ignores the fact that MRS did

1

After the Court entered the Order and Judgment, Gepford filed a Motion To Correct Judgment Amounts
for prejudgment interest on July 19, 2018. MRS ultimately did not oppose the motion to correct the
Judgment. Accordingly, an Amended Judgment was entered on September 10, 2018. This Amended
Judgment reflects 100% of the prejudgment interest MRS could possibly recover.

REPLY BRIEF ON APPEAL- Page 2
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recover a judgment for prejudgment interest on September 10, 2018 even though the
Magistrate Court awarded nothing for attorney's fees or costs.
Gepford's argument also ignores the realty of litigation with debtors who quickly
pay the original creditor after being sued but before a responsive pleading is due. This is
a strategy MRS encounters from time to time for debtors who pay the amount owed
and then claim MRS is not a prevailing party because MRS did not obtain a money
judgment. The reality is that in this situation the debtor pays the creditor only because
the debtor just got served a summons and complaint resulting from a lawsuit. However,
the creditor is still owed prejudgment interest, costs, and attorney's fees.
The law allows a plaintiff to recover prejudgment interest, costs, and attorney's
fees post judgment. It happens all the time particularly in jury trials. In fact, a creditor
cannot even exactly determine prejudgment interest until a judgment is entered. In
practice, both a motion for attorney's fees and costs are usually considered as postjudgment motions. In other words, although technically a creditor like MRS could seek
prejudgment interest, attorney's fees, and costs by way of summary judgment before
entry of a judgment, a common practice is to seek these items after entry of judgment.
This is in accordance with common sense because seeking prejudgment interest, costs
and attorney's fees before entry of judgment is like placing the proverbial cart before
the horse.
Accordingly, in the situation where a debtor pays a creditor after getting sued
but before entry of judgment, MRS seeks a judgment of zero dollars on the paid
principal amount, and then seeks prejudgment interest, costs and attorney's fees to be

REPLY BRIEF ON APPEAL - Page 3
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included in an amended judgment to reflect these post judgment items. Obtaining a
judgment moves the case forward and allows MRS to calculate with precision
prejudgment interest. Importantly, even with a judgment of zero dollars, a Magistrate
Court in this situation must determine the prevailing party status primarily by comparing
"the result of the action in relation to the relief sought by the respective parties" within
the meaning Rule 54(d)(l)(B).2
Ill.

AN AWARD OF ATTORNEY'S FEES UNDER 12-120(3) IS MANDATORY.
Gepford argues that because he did not have an open account with MRS he

cannot be required to pay attorney's fees under Idaho Code Section 12-120(3).
However, Gepford did in fact have a contract for services with Valley View Anesthesia,
who assigned its contract and claims to MRS, and this case is a "civil action to recover on
. .. [a] contract relating to the purchase or sale of .... services...." See In re Estate of
Boyd, 134 Idaho 669 (Ct. App. 2000) (holding that where a health care provider renders

necessary and reasonable medical services to a patient, an implied-in-fact contract is
formed mandating remuneration by the patient to the health care provider even
without mutual assent).
Here, Gepford received anesthesia services from a health care provider. These
services are both necessary and reasonable mandating remuneration by Gepford to the

2

A party can seek attorney's fees and costs even after entry of an order of dismissal even though the
order of dismissal provides no dollar amount to be awarded to either party. Straub v. Smith, 145 Idaho 65
(2007). An order of dismissal in these circumstances is treated like a settlement. Hobson Fabricating
Corp. v. SEIZ Const., LLC, 154 Idaho 45 (2012). Here, Gepford essentially settled the case by paying the
amount sought in the Complaint. But the fact that MRS did not obtain an affirmative judgment does not
preclude a finding that MRS is a prevailing party and an attorney's fees and costs award just like the lack
of an affirmative judgment does not preclude such finding or recoveries in cases involving settlement.
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health care provider and giving rise to an implied-in-fact contract for services.
Therefore, under Section 12-120(3), an award of attorney's fees is mandatory because
MRS is a prevailing party. Importantly, Section 12-120(3) does not require that MRS
send or that Gepford receive a demand letter before MRS is entitled to an award of
attorney's fees. And the "services" portion of Section 12-120(3) is a separate basis for
recovering attorney's fees from the "commercial transaction" portion of Section 12120(3).
IV.

MRS IS ENTITLED TO AN AWARD OF ATTORNEY'S FEES FOR THIS APPEAL AND
THE PRIOR APPEAL.
MRS should win this appeal and recover an award of attorney's fees not only in

connection with this appeal but the prior appeal as well. Paragraph eight of MRS'
Complaint seeks attorney's fees under Section 12-120(3). This means that MRS should
not only recover attorney's fees before the Magistrate Court but also this Court having
appealed once before and having prevailed on this appeal. Accordingly, MRS requests
that this Court make it clear in its decision that MRS is entitled to attorney's fees in not
only this appeal but the prior appeal as well.
V.

CONCLUSION.
For all the reasons set forth in the Opening Brief and this Reply Brief, MRS

requests that the Court reverse the Judgment of the Magistrate Court denying MRS
attorney's fees and costs and remand this matter to the Magistrate Court with
directions to award MRS attorney's fees and costs. Moreover, MRS requests that this

REPLY BRIEF ON APPEAL- Page S
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Court order an award of attorney's fees and costs for prevailing on appeal and for the

prior appeal.3
DATED this ~

rJ
day of January, 2019.

Bryan N. Zollinger
Attorneys for Plainti
Medical Recovery Services, LLC

CERTIFICATE OF SERVICE

,~

I HEREBY CERTIFY that on January ~
2019 I caused a true and correct copy of
the foregoing REPLY BRIEF ON APPEAL to be served, by placing the same in a sealed
envelope and depositing it in the United States Mail, postage prepaid, or hand delivery,
facsimile transmission or overnight delivery, addressed to the following:
Persons Served:
Solomon Gepford
96 Topance Dr.
Pocatello, Idaho, 83204

() Hand ~
( ) Email

3

Attorney Bryan N. Zollinger filed with this Court an application for a I.R.C.P. 5.1 order seeking a stay
while the legislature is in session. After further consideration, MRS believes that Rule 5.1 does not apply
to appeals. Therefore, MRS files this Reply Brief and withdraws its Rule 5.1 request.
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

MEDICAL RECOVERY SERVICES,
Plaintiff,
vs.
SOLOMON GEPFORD,
Defendants.

)
)
)
)
)
)
)
)
)
)

Case No. CV-2016-2442-OC
DECISION AND ORDER ON APPEAL

This matter comes before the Court on Plaintiff Medical Recovery Services' ("MRS" or
appellant) appeal from the magistrate division. The appellant raises two issues on appeal: 1)
whether the magistrate court committed reversible error when it denied MRS an award of
attorney fees and costs and 2) whether MRS is entitled to an award of costs and attorney's fees
on appeal pursuant to I.A.R. 40 and 41. After having reviewed the relevant statutes and case law
together with written argument submitted by the parties, the Court now issues its decision
denying the appellants request for the award of attorney fees and costs. Additionally, this Court
denies the appellant's request for attorney fees on appeal.

BACKGROUND
This suit was brought by MRS in July of 2016 for the recovery of a principal sum of
$416.00, and also seeking attorney's fees of $436.79, other costs, and any other relief "as is
CV -2016-244 2-OC
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equitable and just." 1

The outstanding principal sum of $416 was incurred by Gepford

("Gepford" or respondent) in return for anesthesia services in a medical procedure.

The

anesthesia services were rendered by Valley View Anesthesia ("VVA") in early November 2015,
and by July 2016, the principal remained outstanding. The appellant attempted to collect on the
principal and retained counsel to file suit for recovery of the unpaid principal. The complaint
was filed July 11, 2016, and Gepford was served with the complaint on August 2, 2016.
Originally, the trial court granted MRS' Motion for Summary Judgment but awarded $0,
as requested by the appellant, because by the time the matter came up for hearing Gepford had
paid the debt. The trial court also denied the request for attorney's fees under LC. §12-120(1)
because MRS had not complied with the notice requirement of the statute. Counsel then filed a
motion to reconsider, relying on the requirements of LC. §12-120(3), and the Court denied the
motion to reconsider and issued a judgment. The appellant filed an appeal of the Magistrate
Court's original decision with this Court. Arguments and briefing were submitted to this Court
and a decision was issued on March 12, 2018, remanding the case to the magistrate division for
further proceedings regarding analysis that was lacking in the record regarding prejudgment
interest and attorney fees.
The record reveals a number of facts that were considered by the trial court when it
determined not to award attorney fees and costs on the remanded case. The Magistrate Court
held a hearing on the matter on April 30, 2018, and issued its decision and order denying the
request for attorney's fees and costs. The trial court stated that, under LC. § 120(3), medical
services were not defined as a commercial transaction. The trial court held that the claim was for
personal services and attorney fees were not allowed under this statute for those. Further, the trial
court, in exercise of its discretion under IRCP 54, found that neither party prevailed to any
1

Complaint at 2.
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significant extent as there were notice issues with the appellant and an original request of $0 in
the appellant's Motion for Summary Judgment. The Court found that although it would not find
a prevailing party, in the hypothetical situation that MRS did prevail, the court would find that a
fair and equitable award of attorney fees and costs would be awarded in the same amount as
before, $0.
MRS filed a Motion for Reconsideration regarding the prejudgment interest and attorney
fees and costs with the Magistrate Court and a hearing was held. On July 12, 2018, the court
entered an order granting MRS' Motion to Reconsider regarding prejudgment interest, but
denied the Motion to Reconsider regarding costs and attorney fees. On September 10, 2018 an
amended judgment was entered by the court with the total amount owed to MRS in prejudgment
interest. MRS filed a timely appeal of the court's decision regarding attorney fees and costs,
presenting two issues on appeal: (1) whether the magistrate court committed reversible err when
denying MRS's Motion for award of attorney fees and costs, and (2) whether MRS is entitled to
an award of costs and attorney fees on appeal. A scheduling order was comprised and upon
receipt of briefing from the parties, this Court took the matter under advisement.
I.

ATTORNEY FEES AND COSTS

The Idaho Rules of Civil Procedure and the Idaho Code set forth the statutory scheme
that is relevant to a trial court's award of attorney's fees and costs. I.R.C.P. 54(d) and (e)
provides that "costs are allowed as a matter of right to the prevailing party" and to "award
reasonable attorney fees, including paralegal fees, to the prevailing party or parties as defined in
Rule 54( d)(l )(B)," and "when provided for by any statute or contract." 2 Costs are allowed both
as a matter of right and as discretionary unless the court finds that they were not reasonably
incurred. I.R.C.P. 54 (d). Idaho Code§ 12-120(3) governs a trial court's award of attorney's fees
2

I.R.C.P. 54(e).
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to the prevailing party in an action dealing with a contract related to the purchase of services. 3 It
states, in pertinent part: "In any civil action to recover on [a] ... contract relating to the purchase
or sale of ... services ... unless otherwise provided by law, the prevailing party shall be allowed
a reasonable attorney's fee to be set by the trial court, to be taxed and collected as costs." Thus,
if the requirements of this statute are met, an award of reasonable attorney fees is mandatory. 4
Under this statutory scheme, the trial court was tasked with determining first whether the
suit was instituted pursuant to a contract regarding the purchase of services, and second, whether
MRS was the prevailing party in the suit. If so, the trial court was then tasked with awarding a

reasonable attorney fee and appropriate costs.
Review of the decision below is bifurcated. Whether the suit was instituted pursuant to a
contract for the purchase of services is a matter of law over which this Court exercises free
review. 5 Whether MRS was the prevailing party in the suit, as well as the reasonable amount of
any awarded attorney fees and costs are matters reserved to the sound discretion of the trial
court. 6 Neither party contends that the basis of MRS' original claim was not a contract for the
purchase of services and the evidence undisputedly supports that conclusion as a matter of law.
A trial court's determination of who was the prevailing party "will not be disturbed
absent an abuse of discretion. 7 In examining whether such an abuse occurred at the trial level,
this Court considers whether the trial court perceived the issue as one of discretion, acted within
the bounds of such discretion, consistent with legal standards, and arrived at its decision through
an exercise of reason, 8 after applying the standards of I.R.C.P 54(d)(l )(B).

3

I.C. §12-120(3).
Property Management West, Inc. v. Hunt, 126 Idaho 897, 199, 894 P.2d 130, 133 (1995).
5
Garner v. Povey, 151 Idaho 462,469,259 P.3d 608,615 (2011).
6
Gilbert v. City of Caldwell, 112 Idaho 386, 399, 732 P.2d 355, 368 (Ct. App. 1987).
7
Crump v. Bromley, 148 Idaho 172, 173, 219 P.3d 1188, 1190 (2009).
8
Id.

4
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This analysis is to determine who prevailed 'in the action'-it is determined from an
overall view of the litigation, and not on a claim by claim basis. 9 Additionally, where both
parties are partially successful [or unsuccessful], "it is within the court's discretion to decline an
award of attorney fees to either side." 10 Thus, it is within the trial court's discretion to determine
that the litigation did not yield a prevailing party. 11 The fact that a party receives no affirmative
relief does not prohibit the trial court from deeming that party the prevailing party in the suit. 12
The record reflects the trial court's reasoning regarding the issue of the prevailing party.
In its Decision and Order, the Court stated "[G]iven the lack of diligence in this matter prior to
filing suit and the result obtained by the Plaintiffs (MRS) attorney, the Court is hard-pressed to
find that either party prevailed to any significant extent, and the Court declines to do so." 13 Here,
the trial court acknowledged in its Decision and Order that it perceived the issue as one of
discretion, specifically that it may determine if the litigation did or did not yield a prevailing
party. As such, this Court must determine whether the trial court acted consistent with legal
standards and arrived at its decision through an exercise of reason.
When analyzing the issue of attorney fees under I.C. § 12-120, the trial court opined that
medical treatment provided by a physician to a patient is for a personal purpose, contrary to that
of a commercial transaction as described in the statute. As a result, the court concluded that the
statute does not allow for the award of attorney fees. In Brown v. Greenheart, the Supreme Court
of Idaho stated " ... [I]n order for a transaction to be commercial, each party to the transaction
must enter the transaction for a commercial purpose." 14 The trial court cited to this case in

9

Advanced Medical Diagnostics, LLC v. Imaging Center of Idaho, LLC, 154 Idaho 812, 814, 303 P.3d 171, 173
(2013); Shore v. Peterson, 146 Idaho 903, 914, 204 P.3d 1114, 1125 (2009).
10 Id.
11 Id.
12
Israel v. Leachman, 139 Idaho 24, 27, 72 P.3d 864, 867 (2003).
13
See Decision and Order, p. 3, May 8, 2018.
14
Brown v. Greenheart, 157 Idaho 156, 167, 335 P.3d 1, 12 (2014).
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comparison to the situation and correctly articulated that medical services are more akin to those
of a personal purpose than a commercial purpose. 15 As such, the trial court did not err when it
found that MRS was not entitled to the award of attorney fees under LC. §12-120(3).
When analyzing the issue of attorney fees under IRCP 54, the trial court held that under
the standards articulated in section (d)(l)(B) that it is within the court's discretion to determine
or not determine a prevailing party. The court analyzed that due to notice errors made by the
Plaintiff (MRS), the Plaintiffs request of $0 in the granted motion of summary judgment, and
the fact the Defendant (Gepford) made payment to the physician's office in full, that neither
party prevailed to any significant extent. 16 This Court acknowledges the trial court's articulation
of the facts used to support its decision, concluding that it acted within the bounds of its
discretion. Additionally, the trail court acted consistent with legal standards as it has been
determined in prior cases before the Supreme Court of Idaho. 17 Lastly, it is evident from the trial
court's Decision and Order that the trial court arrived at its decision through proper reason and in
total did not error in exercising its discretion to not identify a prevailing party in the suit.
Based on the foregoing, this Court finds that the trial court perceived the issue of
attorney fees and costs under the noted Idaho Rules of Civil Procedure and Idaho Code as one of
discretion, within the bounds of such discretion, acted consistent with legal standards, and
arrived at its decision through an exercise of reason. 18

15

Decision and Order, p. 2, May 8, 2018; See Also McCormick Int'l USA, Inc. v. Shore, 152 Idaho 920,277 P.3d
367 (2012).
16
Decision and Order, p. 3, May 8, 2018.
17
Advanced Med. Diagnostics, LLC v. Imaging Ctr. of Idaho, LLC, 154 Idaho at 814, 303 P.3d at 173.; Costa v.
Borges, 145 Idaho 353, 359, 179 P.3d 316, 322 (2008). [The Supreme Court ofldaho opined that trial court has
discretion to determine that there is no overall prevailing party].
is Id.
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II.

ATTORNEY FEES & COSTS ON APPEAL

Idaho Appellate Rules 40 and 41 govern the award of attorney fees and costs on appeal,
and also require a determination of who is the prevailing party. Attorney fees and costs are
denied on this appeal because MRS is not the prevailing party on the appeal.
CONCLUSION
Therefore, the appellant's request for attorney fees and costs is DENIED. Further, the
appellants request for attorney fees and costs are DENIED on appeal.
Signed: 6/12/2019 12:17 PM

IT IS SO ORDERED.

STEPHEN S. DUNN
District Judge

CERTIFICATE OF SERVICE
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SMITH, DRISCOLL & ASSOCIATES, PLLC
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( ) U.S. Mail
( ) Overnight Delivery
(✓) Email
( ) Facsimile

Andrew Haws
SNELL & WILMER, LLP
ahawes@swlaw.com

( ) U.S. Mail
( ) Overnight Delivery
() Email

( ) ~~e~~jM)jJ~ 12:42 PM

Deputy Clerk
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7/23/2019 2:59 PM
Sixth Judicial District, Bannock County
Jason Dixon, Clerk of the Court
By: Tamilyn Carson, Deputy Clerk

Bryan N. Zollinger ISB #8008
SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731
filing@eidaholaw.com

Attorneys for Plaintiff/Appellant
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLCi
an Idaho limited liability company,
Case No. CV-2016-2442-OC
Plaintiff/Appellant,

NOTICE OF APPEAL
Vs.
SOLOMON GEPFORD
Defendant/Respondent.

TO THE ABOVE NAMED RESPONDENT:
NOTICE IS HEREBY GIVEN THAT:
1.

The above-named appellant, MEDICAL RECOVERY SERVICES, LLC, an

Idaho limited liability company, appeals against the above-named respondent, SOLOMON
GEPFORD, to the Idaho Supreme Court from the Decision and Order· on Appeal dated June 12,
2019 by District Court Judge, Stephen S. Dunn, presiding in an appellate capacity, in the Sixth
Judicial District of the State ofldaho, in and for the County of Bannock, entered June 12, 2019,
the Order on Attorney's Fees, Costs, and Prejudgment Interest entered by Magistrate Judge
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Steven A. Thomsen, presiding over the Magistrate Court of the Sixth Judicial District of the
State ofldaho, in and for the County of Bannock filed July 12, 2018 and the Judgment entered
by Magistrate Judge Steven A. Thompsen, presiding over the Magistrate Court of the Sixth
Judicial District of the State ofldaho, in and for the County of Bannock filed July 12, 2018.
Pursuant to I.AR. 11, the appellant has attached a copy of these appealable decisions, Orders,
and/or judgment.
2.

Appellant has the right to appeal to the District Court, and the decisions, orders,

and judgments described in paragraph 1 above are subject to appeal pursuant to Rule 1l(a),
Idaho Appellate Rules.
3.

The issues which the appellant intends to assert in the appeal are the following:
a.

Did the District court commit reversible error when it affirmed the

Magistrate Court's decision denying Appellant's request for at!omey fees and costs?
b.

Is Medical Recovery Services, LLC entitled to an award of attorney's fees

under I.C. 12-120(1), (3) and I.A.R. 41?
4.

There has been no order entered sealing any portion of the record in this case.

5.

The appellant does not request any transcripts of hearings be prepared as the

relevant transcripts have already been prepared. Appellant does request that the transcripts from
the following hearings be included in the clerk's record: Hearing on Motion for Interest and
Fees held on April 9, 2ois, Hearing on Motion for Reconsideration held July 2, 2018, Hearing
on Motion for Interest and Fees held on January 23, 2017, and the Hearing on Motion for
Reconsideration held on April 17, 2017.
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6.

The appellant requests the following documents to be included in the clerk's

record in addition to those automatically included under Rule 28, Idaho Appellate Rules: The
entire MAGISTRATE court file.

7.

I certify:
(a)

That a copy of this notice of appeal has been served on the reporter;

(b)

That the appellate filing fee has been paid;

(c)

That service has been made upon all parties required to be served pursuant

to Rule 20, Idaho Appellate Rules.
DATED: July 23, 2019

SMITH, DRISCOLL & ASSOCIATES, PLLC

Bryan N. Zollinger, Esq.
Attorneys for Plaintiff/Appellant
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depositing it in the U.S. Mail, postage prepaid, or hand delivery, facsimile transmission or
overnight delivery, addressed to the following:
PARTIES SERVED:

[VJU.S. Mail
[
[
[
[

]
]
]
]

Facsimile
Hand Delivery
Overnight Delivery
Email

.S.Mail
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[ ] Facsimile
[ ] Hand Delivery
[ ] Overnight Delivery·

[ L Email
[ \/fEfile/iCout

Sheri Nothelphim
Bannock CoQD.ty Clerk
Bannock County Courthouse
624 E. Center St
Pocatello, Idaho 83201

Andrew Hawes, Esq.
Snell & Wilmer, L.L.P.
Key Business Center
702 West Idaho Street, Suite 1100
Boise, ID 83 702 .
Email: ahawes@swlaw.com

Bryan N. Zollinger, Esq.
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IN TIIB DISTRICT COURT OF THE SIXTII JUDICIAL DISTRICT OF TIIB
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

)
)

MEDICAL RECOVERY SERVICES,
Plaintiff,

vs.

)
)

Case No. CV-2016-2442-OC

)
)

DECISION AND ORDER ON APPEAL

)
SOLOMON GEPFORD,
Defendants.

-------------

)
)
)

This matter comes before the Court on Plaintiff Medical Recovery Services' ("MRS" or
appellant) appeal from the magistrate division. The appellant raises two issues on appeal: 1)
whether the magistrate court committed reversible error when it denied MRS an award of
attorney fees. and costs and 2) whether MRS is entitled to an award of costs and attorney's fees
on appeal pursuant to I.A.R. 40 and 41. After having reviewed the relevant statutes and case law
together with written argument submitted by the parties, the Court now issues its decision
denying the appellants request for the award of attorney fees and costs. Additiofl:8lly, this Court
denies the appellant's request for attorney fees on appeal.
BACKGROUND
This suit was brought by MRS in July of 2016 for the recovery of a principal sum of
$416.00, and also seeking attorney's fees of $436.79, other costs, and any other relief "as is
CV-2016-2442-0C
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equitable and just."1

The outstanding principal sum of $416 was incurred by Gepford

("Gepford" or respondent) in return for anesthesia services in a medical procedure.

The

anesthesia services were rendered by Valley View Anesthesia C'VVA") in early November 2015,
and by July 2016, the principal remained outstanding. The appellant attempted to collect on the
principal and retained counsel to file suit for recovery of the unpaid principal. The complaint
was filed July 11, 2016, and Oepford was served with the complaint on August 2, 2016.
Originally, the trial court granted MRS' Motion for Summary Judgment but awarded $0,

as requested by the appellant, because by the time the matter came up for hearing Gepford had
paid the debt. The trial court also denied the request for attomets fees under I.C. §12-120(1)
because MRS had not complied with the notice requirement of the statute. Counsel then filed a
motion to reconsider, relying on the requirements of I.C. §12-120(3), and the Court denied the
motion to reconsider and issued a judgment. The appellant filed an appeal of the Magistrate
Court's original decision with this Court. Arguments and briefing were submitted to this Court
and a decision was issued on March 12, 2018, remanding _the case to the magistrate division for
further proceedings regarding analysis that was lacking in the record regarding prejudgment
interest and attorney fees.

The record reveals a number of facts that were considered by ~e trial court when it
detennined not to award attorney fees and costs on the remanded case. The Magistrate Court
held a hearing on the matter on April 30, 2018, and issued its decision and order denying the
request for attorney's fees and costs. The trial court stated that, under I.C. § 120(3), medical
services were not defined as a commercial transaction. The trial court held that the claim was for
personal services and attorney fees were not allowed under this statute for those. Further, the trial
court, in exercise of its discretion under IRCP 54, found that neither party prevailed to any
1

Complaint at 2.
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significant extent as there were notice issues with the appellant and an original request of $0 in
the appellant's Motion for Summary Judgment. The Court found that although it would not find
a prevailing party, in the hypothetical situation that MRS did prevail, the court would find that a
fair and equitable award of attorney fees and costs would be awarded in the same amount as
before, $0.

MRS filed a Motion for Reconsideration regarding the prejudgment interest and attorney
fees and costs with the Magistrate Court and a hearing was held. On July 12, 2018, the court
entered an order granting MRS' Motion to Reconsider regarding prejudgment interest, but
denied the Motion to Reconsider regarding costs and attorney fees. On September 10, 2018 an
amended judgment was entered by the court with the total amount owed to MRS in prejudgment
interest. MRS filed a timely appeal of the court's decision regarding attorney fees and costs,
presenting two issues on appeal: (1) whether the magistrate court committed reversible err when
denying MRS's Motion for award of attorney fees and costs, and (2) whether MRS is entitled to

an award of costs and attorney fees on appeal. A scheduling order was comprised and upon
receipt of briefmg from the parties, this Court took the matter under advisement.

I.

ATTORNEY FEES AND COSTS

The Idaho Rules of Civil Procedure and the Idaho Code set forth the statutory scheme
that is relevant to a trial court,s award of attorney's fees and costs. I.R.C.P. 54(d) and (e)
provides that "costs are allowed as a matter of right to the prevailing party" and to "award

reasonable attorney fees, including paralegal fees, to the prevailing party or parties as defined in
Rule 54(d)(l)(B)," and ''when provided for by any statute or contract"2 Costs are allowed both
as a matter of right and as discretionary unless the court finds that they were not reasonably
incurred. I.R.C.P. 54 (d). Idaho Code§ 12-120(3) governs a trial court's award of attorney's fees
2

I.R.C.P. 54(e).
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to the prevailing party in an action dealing with a contract related to the purchase of services. 3 It
states, in pertinent part: "In any civil action to recover on [a] ... contract relating to the purchase
or sale of ... services . . . unless otherwise provided by law, the prevailing party shall be allowed
a reasonable attorney's fee to be set by the trial court, to be truced and collected as costs." Thus,
if the requirements of this statute are met, an award of reasonable attorney fees is mandatory.4
Under this statutory scheme, the trial court was tasked with detennining first whether the
suit was instiruted pursuant to a contract regarding the purchase of services, and second, whether
MRS was the prevailing party in the suit. If so, the trial court was then tasked with awarding a
reasonable attorney fee and appropriate costs.
Review of the decision below is bifurcated. Whether the suit was instituted pursuant to a
contract for the purchase of services is a matter of law over which this Court exercises free
5

review. Whether MRS was the prevailing party in the suit, as well as the reasonable amount of
any awarded attorney fees and costs are matters reserved to the sound discretion of the trial
court.6 Neither party contends that the basis of MRS' original claim was not a contract for the
purchase of services and the evidence undisputedly supports that conclusion as a matter of law.
A trial court's determination of who was the prevailing party "will not be disturbed
absent an abuse of discretion.7 In examining whether such an abuse occurred at the trial level,
this ·court considers whether the trial court perceived the issue as one of discretion, acted within
the bounds of such discretion, consistent with legal standards, and arrived at its decision through
an exercise of reason,8 after applying the standards ofI.R.C.P S4(d)(l)(B).

3

I.C. §12·120(3).
Property Management West, Inc. v. Hunt, 126 Idaho 897, 199, 894 P.2d 130, 133 (1995).
s Garnerv. Povey, 151 Idaho 462,469,259 P.3d 608,615 (2011).
6
Gilbert v. City ojCa/dwell, 112 Idaho 386, 399, 732 P.2d 355, 368 (Ct. App. 1987).
1
Crump v. Bromley, 148 Idaho 172,173,219 P.3d 1188, 1190 (2009).
4

B
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This analysis is to detennine who prevailed 'in the action'-it is detennined from an

.
overall view of the litigation, and not on a claim

by

claim basis. 9 Additionally, where both

parties are partially successful [or unsuccessful], "it is within the court's discretion to decline an
award of attorney fees to either side." 10 Thus, it is within the trial court's discretion to determine
that the litigation did not yield a prevailing party. 11 The fact that a party receives no affirmative
relief does not prohibit the trial court from deeming that party the prevailing party in the suit. 12
The record reflects the trial court's reasoning regarding the issue of the prevailing party.
In its Decision and Order, the Court stated "[G]iven the lack of diligence in this matter prior to
filing suit and the result obtained by the Plaintiff's (MRS) attorney, the Court is hard-pressed to
find that either party prevailed to any significant extent, and the Court declines to do so." 13 Here,
the trial court acknowledged in its Decision and Order that it perceived the issue as one of
discretion, specifically that it may determine if the litigation did or did not yield a prevailing
party. As such, this Court must detennine whether the trial court acted consistent with legal
standards and arrived at its decision through an exercise of reason.
When analyzing the issue of attorney fees under I.C. § 12-120, the trial court opined that
medical treatment provided by a physician to a patient is for a personal purpose, contrary to that
of a commercial transaction as described in the statute. As a result, the court concluded that the
statute does not allow for the award ofattorney fees. In Brawn v. Greenheart, the Supreme Court
of Idaho stated " ...[I]n order for a transaction to be commercial, each party to the transaction
must enter the transaction for a commercial purpose."14 The trial court cited to this case in
9

Advanced Medical Diagnostics, LLC v. Imaging Center ofIdaho, LLC, 154 Idaho 812,814,303 P.3d 171, 173
(2013); Shorev. Peterson, 146 Idaho 903,914,204 P.3d 1114, 1125 (2009).
JO Id.
11 /d
12
/sraelv. Leachman, 139 Idaho 24, 27, 72 P.3d 864,867 (2003).
13
See Decision and Order, p. 3, May 8, 2018.
14
Brown v. Greenheart, 157 Idaho 156, 167, 33S P.3d l, 12 (2014).
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comparison to the situation and correctly articulated that medical services are more akin to those
of a personal purpose than a commerciaJ purpose. 15 As such, the trial court did not err when it
found that MRS was not entitled to the award of attorney fees under LC. §12-120(3).
When analyzing the issue of attorney fees under IRCP 54, the trial court held that under
the standards articulated in section (d)(l)(B) that it is within the court's discretion to detennine
or not determine a prevailing party. The court analyzed that due to notice errors made by the
Plaintiff (MRS), the Plaintiff's request of $0 in the granted motion of summary judgment, and
the fact the Defendant (Gepford) made payment to the physician's office in full, that neither
party prevailed to any significant extent.

16

This Court acknowledges the trial court's articulation

of the facts used to support its decision, concluding that it acted within the bounds of its
discretion. Additionally, the trail court acted consistent with legal standards as it has been
determined in prior cases before the Supreme Court ofldaho. 17 Lastly, it is evident from the trial
court's Decision and Order that the trial court arrived at its decision through proper reason and in
total did not error in exercising its discretion to not identify a prevailing party in the suit.
Based on the foregoing, this Court finds that the trial court perceived the issue of
attorney fees and costs under the noted Idaho Rules of Civil Procedure and Idaho Code as one of
discretion, within the bounds of such discretion, acted consistent with legal standards, and
arrived at its decision through an exercise of reason. 18

15

Decision and Order, p. 2, May 8, 2018; See Also McCormick Int'/ USA, Inc. v. Shore, 1S2 Idaho 920,277 P.3d
367 (2012).
u Decision and Order, p. 3, May 8, 2018.
11
Advanced Med Diagnostics, LLCv. Imaging Ctr. ofIdaho, LLC, 154 Idaho at 814,303 P.3d at 173.; Costa v.
Borges, 145 Idaho 353,359, 179 P.3d 316,322 {2008). [The Supreme Court ofldaho opined that trial court has
discretion to determine that there is no overall prevailing party].
11

Id.
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II.

ATTORNEY FEES & COSTS ON APPEAL

Idaho Appellate Rules 40 and 41 govern the award of attorney fees and costs on appeal,
and also require a de~rmination of who is the prevailing party. Attorney fees and costs are
denied on this appeal because MRS is not the prevailing party on the appeal.

CONCLUSION
Therefore, the appellant's request for attorney fees and costs is DENIED. Further, the
appellants request for attorney fees and costs are DENIED on appeal.
Signed: 61121201912:17 PM

IT IS SO ORDERED.

STEPHENS. DUNN

District Judge

CERTIFICATE OF SERVICE
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June
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Bryan N. Zollinger
SMITH, DRISCOLL & ASSOCIATES, PLLC
bnz@eidaholaw.com

( ) U.S. Mail
( ) Overnight Delivery
{✓,1 Email
( ) Facsimile

Andrew Haws·

( ) U.S. Mail
( ) Overnight Delivery
()Email

SNELL & WILMER; LLP
ahawes@swlaw.com

( ),,£~Ji

1:t42 PM

Deputy Clerk
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RECEIVED JUL 1 6 2018

Bryan N. Zollinger, Esq. /SB # 8008
SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731

2618 JUL 12 AM 8: 35

~ (R\

Attorneys for Plaintiff

IN TIIB DISTRICT COURT OF THE SIXTH r u D I C ~ ~ ~ ~ STATE OF
IDAHO, IN AND FOR THE COUNIY OF BA'NNOCK
MAGISTRAIBDIVISION

MEDICAL RECOVERY SERVICES, LLC,

an Idaho limited liability company,
Case No. CV-16-2442

Plaintiff,

ORDER ON ATTORNEY'S FEES,
COSTS, AND PREJUDGMENT
INTEREST

vs.
SOLOMON GEPFORD,
Defendant.

TIIlS CAUSE having come up regularly for Hearing before the Court on April 9, 2018
on this Court's Order for Further Proceedings and Plaintiff's Motion for Reconsideration on July
2, 2018 and the Court having considered the brief and rec9rds filed herein and having hearing
, and considered oral argument from counsel, and otherwise being fully advised in the premises:
NOW, THEREFORE, it shall be the order of this Court and it is hereby ordered:
That plaintiff's memorandum for award of attorney's fees and costs is DENIED; and

That plaintiff's motion for award of prejudgment interest is GRANTED.

MADE AND ENTERED this - - - day of JUL 11 1018

20

:

~ I ~ -
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I am the clerk of the above entitled court, and~ on the

_ _ day Of

JUL 12 2018

20

I served a true and correct copy of the. .c.J.0regomg
•

ORDER ON ATTORNEY'S FEES, COSTS, AND PREJUDGMENT INTEREST on the
persons listed below by mailing, with the correct postage thereon, or by causing the same to be

hand delivered.
Persons Served:
b4 U.S. Mail
[ ] Facsimile Transmission
[ ] Hand Delivery
[ ] Overnight Delivery

Bryan N. Z.Ollinger, Esq.
SMITH, DRISCOLL
& ASSOCIATES, PLLC
P.O. Box 50731
Idaho Falls, Idaho 83405

Y.U.S.Mail

( j

Facsimile Transmission
[ ] Hand Delivery
[ ] Overnight Deliv~

Solomon Gepford
96 Toponce Dr.
Pocatello, Idaho 83204

Clerk ofthe Court
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RECEIVED JUL 1 6 2018
Bryan N. Zollinger, Esq. /SB# 8008 .
, · · · :: :·:,: 10 •,:__ :
GLLt.1--;
Gi;- "fri:: CJ-01~ i
SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue
20l8 JUL 12 AH 35
P.0. Box 50731
.
·
Idaho Falls, -Idaho 83405

a:

(208) 524-0731

Attorneys for Plaintiff
IN THE DISTRICT COURT OF TIIB SIXTH.JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION
MEDICAL RECOVERY SERVICES, LLC.
an. Idaho limited liability company,
Case.No. CV-16-2442
Plaintiff,

JUDGMENT
vs.

SOLOMON GEPFORD,
Defendant.
JUDGMENT IS ENTERED AS FOLLOWS:
The plaintiff re~over from the Defendant(s) Solomon Gepford the sum of
$

182.Co(o

said amount being itemized as follows, to wit:-

A. Principal

$0

B. Prejudgment Interest to the date ofthis pleading.
(See Affidavit of Bryan N. Zollinger)

C. Prejudgment interest from date of this pleaaing to
the date of signing the Judgment at a per diem rate of

$ 132.66

$0.136.

D. Attorney's Fees

$0

E. Costs

$0
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I

E. Less Paym-

$- 0.00

s

F. TOTAL

I

tez.·to<o

Interest shall accrue on the total amount of this judgment at tb.e rate provided by
law, and execution may issue on this judgment.
DATED this _ _ _ day of _ _ _J_U_
L _1_2_ 20_18__

Honorable MAGISTRATE Judge
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I am the clerk of the above entitl~ court, and that on the
_ _ day of

JUL 1 2 2018 20__. I served a true and correct copy of the foregoing

·JUDGMENT on the persons listed below by mailing, with the correct postage thereon,, or by
causing the same to be hand delivered.

Persons Served:

r(»j_

U.S.Mail

'[ ] Facsimile Transmission
[ ] Hand Delivery
[ ] Overnight Delivery

[~.S.Mail

[ J Facsimile Transmission
[ ] Hand Delivery
[ ] Overnight Delivery

Bryan N. Zollinger, Esq.
SMITH, DRISCOLL
& ASSOCIATES, PLLC
P.O. Box 50731
Idaho Falls, Idaho 83405
Solomon Gepford
96 Toponce Dr.
Pocatello, Idaho 83204

Clerk of the Court
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

Medical Recovery ServicesLLC
vs.
Solomon Gepford

Supreme Court No. 47208-2019
CLERK'S CERTIFICATE TO THE RECORD

I, Jason Dixon, Clerk of the District Court of the Sixth Judicial District of the State of Idaho, in
and for the County of Bannock, do hereby certify that the above and foregoing record in the
above-entitled cause was compiled under my direction and is a true, full and correct record of,
the pleadings and documents under Rule 28 of the Idaho Appellate Rules.

I do further certify that copies of all documents, charts and pictures offered or admitted as
exhibits in a trial or hearing in the above-entitled cause will be duly lodged with the Clerk of the
Supreme Court, along with the Court Reporter's Transcript and Clerk's Record, except that
pictures or depictions of child pornography shall not be copied and sent to the parties or the
Supreme Court unless specifically ordered by the court. Documentary exhibits in pdf format
may be sent to the Supreme Court on a CD that includes an index. All other exhibits shall be
retained by the clerk of the district court as required by Rule 31 of the Idaho Appellate Rules.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court on this the 20th day of August, 2019.
JASON DIXON
Clerk of the Court

By: 1Jiane
Deputy Clerk

Clerk's Certificate to the Record - D (MISC30)

Cano
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

Medical Recovery ServicesLLC
vs.
Solomon Gepford

Supreme Court No. 47208-2019
CERTIFICATE OF EXHIBITS

I, Diane Cano, Deputy Clerk of the District Court of the Sixth Judicial District of the State of
Idaho in and for the County of Bannock, do hereby certify
Exhibit Option 1
there were no exhibits offered for identification or admitted into evidence during the course
of this action.
I FURTHER CERTIFY that the following documents will be submitted as EXHIBITS to the
Record. 1. Transcripts filed 10-5-17 for Motion for Interest and Fees held 1-23-17 and

Motion for Reconsideration held 4-17-17.
2. Transcripts filed 10-24-18 for Motion of Interest(no audio/no Transcript per Reporters note
Motion for Reconsideration held 7-2-18.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court on this the 20th day of August, 2019.
JASON DIXON
Clerk of the Court

By: 'Diane
Deputy Clerk

Cano

CERTIFICATE OF SERVICE

I certify that on this date, I served a copy of the attached to:

Bryan N. Zollinger
Smith, Driscoll & Associates, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
filing@eidaholaw.com

Certificate of Exhibits - D (MISC28)

Andrew Hawes, Esq.
Snell & Wilmer. LLP
Key Business Center
702 West Idaho Street, Uite 1100
Boise, Idaho 83702
ahawes@swlaw.com
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Jason Dixon
Clerk of the Court

August 26, 2019
Dated:

Certificate of Exhibits - D (MISC28)

By: Diane
Deputy Clerk

Cano
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

Medical Recovery ServicesLLC
vs.
Solomon Gepford

Case No. CV-2016-2442
Clerk's Certificate of Service

I, Diane P. Cano, Deputy Clerk of the District Court of the Sixth Judicial District, of the State of
Idaho, in and for the County of Bannock, do hereby certify that the above and foregoing Record
in the above entitled cause was electronically compiled at my direction, and is a true, full and
correct Record of the pleadings and documents as requested by the parties.
I further certify that I have caused to be served the Clerk's Record and Reporter's Transcript (if
requested), along with copies of Dall Exhibits offered or admitted; [2 No Exhibits submitted;
D Pre-sentence Investigation, or D Other Confidential Documents; or~ Confidential Exhibits
(if applicable) to each of the Attorneys of Record or Parties in this case as follows:

CERTIFICATE OF SERVICE

I certify that on August 26,2019 I served a copy of the attached to:

Andrew Hawes, Esq.
Snell & Wilmer, LLP
Key Business Center
702 West Idaho Street, Suite 1100
Boise, Idaho 83702
ahawes@swlaw.com

Bryan N. Zollinger
Smith,d Driscoll & Associates, PLLC
414 Shoup Avenue
P.O.Box 50731
Idaho Falls, Idaho 83405
filing@eidaholaw.com

Dated:

August 26, 2019

Jason Dixon
Clerk of the Court
By: Diane Cano
Deputy Clerk

Clerk's Certificate of Service - Revised 07/01/2018
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Clerk's Certificate of Service - Revised 07/01/2018
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